IHEPEYEHDb OCHOBHbLIX HOPMATHUBHBIX AKTOB
1 MATEPUAJIOB CYJIEBHO¥ ITPAKTUKH!

DenepanbHblii 3aK0H 0T 29.12.2015 Ne 382-D3 «O6 apoutpaxe (Tpe-
TeiickoM pa3oupartesibcTBe) B Poccuiickoit Denepaiinn».

3akoH P® o1 07.07.1993 Ne 5338-1 «O MexkayHapOIHOM KOMMEPUYECKOM
apOuTpaxe».

DdenepanbHblil 3aK0H 0T 29.12.2015 Ne 409-D3 «O BHeceHUU U3Me-
HEHU B OTAebHBIC 3aKOHOAATEbHBIE aKThl Poccuiickoit Penepannu
M TIPU3HAHUM YTPATUBIIMM CHJTY IIyHKTa 3 yactu 1 ctatbu 6 DenepaibHo-
ro 3akoHa «O caMOperyJIMpyeMbIX OPraHU3aLUsIX» B CBA3U C IPUHSITUEM
DdenepanbHoro 3akoHa «0O06 apouTpaxke (TpeTeiicKkoM pa3donpaTeIbCTBE)
B Poccuiickoit @enepanyn»».

Konsenuust Opranmnzanmm OobenHeHHbIX Hatinit o mpu3HaHum v mpu-
BEJICHUM B UCIIOJIHEHME MHOCTPAHHBIX apOUTPaKHBIX PEIICHUI / 3aKJII0-
yena B Holo-Mopke B 1958 1., patudunmposana Ykasom [Ipesunnyma
BepxoBnoro Cosera CCCP ot 10.08.1960.

EBponeiickas KoHBeHIIMSI 0 BHEIIHETOPTOBOM apOUTpaKe / 3aKJIoueHa
B 2Kenese 21.04.1961, patucdunupoBana YkazoMm [Ipesunnyma BC CCCP
ot 14.05.1962 Ne 67-VI.

KonBeHI111s1 0 pa3pellieHur apOUTPaXkKHBIM IyTeM IPakJIaHCKO-TIPaBo-
BBIX CIIOPOB, BBITEKAIOIIMX M3 OTHOLIEHUI SKOHOMUYECKOIO M Hay4yHO-
TEXHUYECKOTO COTPYIHMUYECTBA / 3aKJItoueHa B . Mockse 26.05.1972.

IMocranosnenune KoncruryumonHoro Cyna PD ot 26.05.2011 Ne 10-T1
«ITo meny o TpoBepKe KOHCTUTYLIMOHHOCTH MOJIOXEHMIA TTyHKTa | cTa-
o1 11 I'paxxganckoro komekca Poccuiickoit Menepanuu, nyHkTa 2
cratbu 1 ®enepanpHoro 3akoHa «O Tpereiickux cymax B Poccuiickoit
Depepaunn», cratben 28 MenepanbHoro 3akoHa «O rocygapcTBEHHOMR
perucTpaliu MpaB Ha HEIBMKUMOE UMYILECTBO U CIEJOK C HUM», ITyH-
kta 1 cratbu 33 u cTathu 51 PenepaibHoro 3akoHa «O6 unoreke (3aaore
HEIBUXXUMOCTH)» B CBSI3U ¢ 3ampocoM Briciiero ApourpaxtHoro Cyna
Poccuiickoit @egepanm»».

Onpenenenne Koncturyumonnoro Cyma P® or 04.06.2007 Ne 377-0-0
«O0 oTKase B IPUHSATUM K PACCMOTPEHMIO Xatoobl TpaxkaaH Antyxosa A.I1.,
AuntyxoBoii .M. u npyrux Ha HapyleHUe X KOHCTUTYLMOHHbBIX IIpaB 4. 1
cr. 4, cr. 42 ATIK PD n a63. 6 11. 1 c1. 17 DdenepanpHoro 3akoHa «O rocynap-
CTBEHHOI PEerrCTpalliy MpaB Ha HEABMXKMMOE UMYIIIECTBO U CACIOK C HUM».

' Mpusenens o CIIC «KoucyaprantImiocs.
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ﬂepequb OCHOBHBIX HOpPMAaTHBHbBIX aKTOB U MaTEpHaJioB CyZ[C6HOI7] TIpaKTUKHU

Onpenenenve KoncruryunonHoro Cyna PD ot 18.12.2008 Ne 1086-O-1I1
«[To xano6e rpaxnanku JlyntoBckoii E.B. Ha Hapy1ieHre ee KOHCTUTYILIM -
OHHBIX MpaB yacTbio nepnoii cratbu 418 T'TIK PdD».

Onpenenenue KoncrurymonHoro Cyna PO or 25.02.2010 Ne 225-0-0
«00 oTKaze B MpUHATUM K paccMoTpeHUIo kanoosl 3A0 «CK «CrnaBHedTh-
CTPOIi» Ha HapyILlIEHUE er0 KOHCTUTYLIMOHHBIX MPaB U CBOOO TYHKTOM 2
yacTtu 3 ctathu 233, nyHkToM 2 yactu 3 cratbu 239 AITK P®, a6zauem
TPETHMM IMOAIYHKTA 2 MyHKTa 2 cTaTh 46 MenepanbHoro 3akoHa «O Tpe-
TEUCKUX cynax B PMO»».

0030p NPaKTUKKU PACCMOTPEHUS apOUTPAXKHBIMU CyIaMU JIeJI O MPU-
3HAHUU U TIPUBEACHUU B UCIIOJHEHUE PELICHUI MHOCTPAHHBIX CyI0B, 00
OCIIapMBaHUM PELIEHUI TPETEHCKUX CYI0B U O BblIa4e UCIOJHUTEIbHbBIX
JIUCTOB Ha NMPUHYIUTEIbHOE UCIIOJHEHNE PELICHUI TPETEUCKUX CYI0B /
NudopmannonHoe nucbMo Ipesuauyma BAC P® or 22.12.2005 Ne 96
(manee — O0630p NMPAKTUKU PACCMOTPEHUS apOUTPAKHBIMU CyIaMu el 00
OCIIapMBaHUM PELIEHUI TPETEHCKUX CYI0B U O BblIa4e UCIOJHUTEIbHbBIX
JINCTOB).

0030p IPaKTUKKU PACCMOTPEHUSI apOUTPAXKHBIMU CyIaMU JIeJI O MPU-
MEHEHUU OTOBOPKU O MyOJIMYHOM IOPSIIKE KAK OCHOBaHUSI OTKa3a B IPH-
3HAHUU U TIPUBEICHUU B UCIIOJIHEHUE MHOCTPAHHBIX CYIeOHbIX U apOu-
TpaxHbIX peuieHuii / MubopmanmonHoe nucbMo Ipesunnyma BAC PO
o1 26.02.2013 Ne 156 (manee — O0630p NMPaKTHUKKU PACCMOTPEHUST apOUTpaK-
HBIMM CyIaMU JeJI O IPUMEHEHUH OTOBOPKH O ITyOJIMYHOM TOPSIIKE).

0030p MPaKTUKKU PACCMOTPEHMS e 00 OCTIapuBaHUM PEICHUI Tpe-
TEMCKUX CYIOB U O BblIa4e UCIOJHUTEIbHbIX JTUCTOB HAa IPUHYIUTEILHOE
WCIIOJTHEHUE pellleHUi TpeTelickux cynoB / OmoopeH mpe3uanyMoM Ap-
ouTpaxHoro cyga Ypanbckoro okpyra 07.07.2010 (nanee — O630p Ap6u-
TPaXKHOTO CyJa YpallbCKOTO OKpYTa).

[Mocranosienue IMnenyma BAC P® ot 28.05.2009 Ne 36 «O npumeHe-
Hun AITK P® nipu paccMOTpeHNH JeT B apOUTPaXKHOM CYIIE aneuIsILMOH-
HOW MHCTaHLUU».

[IpaBumna o GecrpuCTPacTHOCTU Y HE3aBUCUMOCTH TPETEHCKUX Ccyneit /
y1B. I[Ipukazom TIIIT PD ot 27.08.2010 Ne 39 «O IIpaBuiax o Gecrnpu-
CTPACTHOCTU U HE3aBUCUMOCTH TPETEUCKUX CYICii».

Apoutpaxnsiit pernameHT U Pernmament JIPC / ITyonukanus Mexmy-
HapoaHOI ToproBoi rmagatel Ne 850.

ApOuUTpaxkKHbBIN perjaMeHT ApOUTPa)KHOTO MHCTUTYTA Npu Topropoii
nanare T. CTOKrojibMa

Apoutpaxssiit pernameHT FOHCUTPAJI (nepecmotpen B 2010 r.) /
[Mpunst B r. Heto-Mopke 25.06.2010 Ha 43-it ceccun OHCUTPAJL.



INPEANCIOBHUE

Bo BceM Mupe Bce 0oJiblliee KOJIMYECTBO CIIOPOB paccMaTpUBaACTCS
B apoutpaxe. [IpeanpruHUMaTe I OLEHUIN MPEUMYIIEeCTBa TPETEHCKOro
pa3dupaTesbCTBa KakK aJlbTepHATUBHOM (DOPMBI 3aIIMTHI TTPaB U 3aKOHHBIX
HMHTEPECOB — KOHMUIEHIIMATBHOCTD IPOLIEAYPHI U BOBMOXHOCTb OIpe/ie-
JIEHUs ee TIpaBUJI, KOMIIETEHTHOCTh apOMTPOB B CHIELIMAIBHBIX BOIIPOCaX,
HEUTPaIbHOCTH (popyMa, HETOIMYCTUMOCTD 00XKaJIOBaHUS PEIIEHUS IO CY-
ILIECTBY XU BO3MOXHOCTb €TI0 UCTIOTHEHUS 3a pyoexkoM. OOpaliieHue B Tpe-
TEUCKUIA CyJl — 3TO IPU3HAHHbBINA B COBPEMEHHOM OOIIECTBE U IO MHOTUM
TO3ULIMSIM TIEPEIOBOI CIIOCO0 pa3pelieHs TPaKIaHCKO-TIPABOBBIX CITIOPOB,
MPOUCTEKAIOIINX U3 CBOOOIBI JOTOBOPA.

B Poccum 2016 r. cTan ronoM mMaciiTabHOM MOAEPHU3ALIMN 3aKOHO-
JnaTesbcTBa 00 apoutpaxke. 1 ceHTss0pst 2016 T. BCTYNUINU B CUITy HOBBIIA
®enepanbhblii 3aKoH oT 29.12.2015 Ne 382-D3 «O6 apbuTpaxke (TpeTeii-
CcKOM pasouparesibcTBe) B Poccuiickoit Denepannm», a Takxke MOIpaBKu
B neiictByronmii @enepaibHblii 3aKoH oT 07.07.1993 Ne 5338-1 «O Mme-
KIYHAPOIHOM KOMMEPUYECKOM apouTpaxe». [1oM1HOCTbI0 OOHOBUIIMCH
pasaenbl I'paxknaHcKoro mpolieccyaibHoro koaekca Poccuiickoit @ene-
paunu (nanee — I'MK P®) n ApGUTPakHOTO MPOLIECCYATbHOIO KOAeKca
Poccuiickoit @enepanun(nanee — AIIK P®), peryiaupyioiine mopsiiok
OCYILECTBJIECHUS KOHTPOJIS 32 PEIICHUSIMU BHYTPEHHUX TPETEUCKUX CYIOB
M MEXIYHApOIHBIX KOMMEPUYECKNX apouTpaxeii. B ¢Bs3u ¢ pepopmoii
apOuTpaxka ObLIM BHECEHBI TTOMPABKM B LICJIBIN PSII MHBIX (henepanbHbIX
3aKoHOB. OCHOBOI1 HOBOI'O 3aKOHOATeIbCTBAa 00 apouTpaxke B Poccun
cran Tumnosoii 3akoH JOHCUTPAJL. 3akoHomartesieM IocjieaoBaTeIbHO
ObUIM peaJiM30BaHbl 3aJI0KEHHBIE B HEM KOHCTPYKLIMHU, YTO MTO3BOJIMIIO
copMUpOBaTh COBPEMEHHOE KOHKYPEHTOCITIOCOOHOE apOUTpakHOe 3a-
KOHOZATEeJIbCTBO.

WM3MeHeHUs KOCHYJIUCH ITPaKTUYECKUX Beex cpep apourpaxa. Cepbes-
HOE pa3BUTHE MOJYUYMJI MHCTUTYT apOUTPaKHOTO COIIallieHUsI. 3aKOHOM
OIpeesieHbl TTpaBuia TOJTKOBAaHMS apOMTPaXKHOTO COTJIAIICHUS, OTIpee-
JIGHUS ero MpeaeoB U I0pUANYECKO CyabObI MMPU IIEpeMeHe Jriia B 00sI-
3aTEJILCTBE, B OTHOIIICHUM KOTOPOTO TaKOE COIAIIeHUE 3aKJII0UEHO.

OOHOBUIMCH MOAXOABI K (DOPMUPOBAHUIO COCTaBa TPETEMCKOIO Cy/a,
BO3HUMKHOBEHMIO U TIPEKPAIICHUIO TTOJTHOMOYMI apOUTPOB, TIpoLIeaypaM
nx otBona. ChopmynnpoBaHbl 00s13aTeIbHBIE TPEOOBAHUS K JTUUYHOCTHU
¥ KBanu(UKaLIMK1 apOUTPOB, TTO3BOJISIONINE 00ECTIEUNTh pa3pelleHue ae
Ha BBICOKOM KaueCTBEHHOM YpoBHe. PoccuiickiM 3aKoHOIaTeIbCTBOM BOC-
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IMpenucnosue

TMPUHSTHI TIEPEIOBbIC TOCTUKEHMSI MUPOBOTO I0OPUINIECKOTO COOOIIIECTBA,
KacaroIrecsi BOIIPOCOB HE3aBUCHMOCTH U OECTIPUCTPACTHOCTH apOUTPOB.

Ocoboe BHMMaHUE B Xoje peopMbl ObLIIO yAeJIeHO BoipocaM odpa-
30BaHMS U IESITEIbHOCTA apOMTPpaKHBIX yupexaeHuii. B Poccuu mosiBu-
JIach KOHCTPYKIIUS TTOCTOSTHHO JE€HCTBYIOIIET0 apOUTPaXKHOTO YUpeKae-
HUS — Topa3neeHUsI HEKOMMEPUYECKO OpraHu3alliy, BBITIOJIHSIIOIIETO
Ha MOCTOSIHHOM OCHOBE (DYHKILIMY MO aAMUHUCTPUPOBAHUIO apOUTpakKa.
DenepanbHbIM 3aKOHOM «O06 apouTpaxe (TpeTeiiCKOM pa30oMpaTebCTBe)
B Poccuiickoit Menepaninn» yperynmpoBaHbl BOIPOCHI CO3IAHMS TOCTOSTHHO
JEUCTBYIOIINX apOUTPAXKHbBIX YUPEXKICHUI, OPraHU3alUK UX IeSITeIbHOCTH,
MpeKpalIeHHs CYIIIECTBOBAHMS TTOCTOSIHHO IEMCTBYIOIIETO apOUTPaskHOTO
YUpEXKACHUS B TEX CIIydasix, KOrJa Cepbe3HO YIIEMJISIIOTCS IpaBa U 3a-
KOHHBIX MHTEPEChl YYaCTHUKOB I'paxkIaHCKOIro 00opoTa. 3aKoHomareaeM
MPUHSTHL MEPbI, HalleJICHHbIC HAa HEeIOIyIIeHNe KOH(IMKTa UHTEPECOB
IIPY OCYILECTBICHUU AESITeIbHOCTH co3naHHoro B Poccuiickoit ®depeparimn
TOCTOSTHHO AEHCTBYIOIIETO apOMTPasKHOTO YUPEXKICHHUSI, a TAKXKE 3aKperiie-
Ha OTBETCTBEHHOCTb HEKOMMEPUYECKOI OpraHu3aIuu, Mpu KOTOPOIi Takoe
apOUTpaXkHOE YUPEKIECHUE CO3MaHO. YCTaHOBJIEHBI O0IIMe TPeOOBaHUSI,
peabsBIsieMble K TTpaBIaM apOUTpaka v MpaBUiaM BBITIOJIHEHUS (yH-
KLIMI B CBSI3U C aIMUHUCTpUpOBaHueM apoutpaxa. [Ipasuia ®enepaib-
Horo 3akoHa «O06 apouTpake (TpeTelickoM pa3doupareabcTBe) B Poccuiickoii
®denepalin», KacaloLUecs: IOCTOSHHO IEMCTBYIOIIMX apOUTPaKHBIX yUpe-
KICHUI, TPUMEHSIIOTCS] B OTHOILIEHU Y OPTaHU3alIuU He TOJIbKO apOuTpaxa
BHYTPEHHUX CITOPOB, HO M MEXKIYHapOIHOIO KOMMEPUYECKOro apouTpaxa,
MEeCTOM KOTOporo siBisieTcst Poccuiickas @enepariysi.

B xone pecdhopMbl MOIEPHU3MPOBAHBI MPOLICTYPHBIE HOPMBI, CYIIIECT-
BEHHO pacCIIMPEeHbI IIPeeIibl CBOOOIBI BOJIM CTOPOH B OIPEIeICHUH MPaBILI
npotenypsl. Bo3pocna nojiss AMCO3UTUBHBIX HOPM 3aKoHa. [losiBuiach
KaTeropusl MpsiMOro COTJIAlIeHUSsI, IIPU TIOMOII KOTOPOTO CTOPOHBI MOTYT
OIpeNeIUTh IpaBuUiia, 00JIamaroIIe TPUOPUTETOM IO OTHOIIEHUIO K T0-
JIOXKEHUSIM apOUTPaXKHBIX PEerIaMEeHTOB. TOJBKO MPSMBIM COTIAIlICHUEM
CTOPOHBI MOTYT OTKAa3aThCsl OT MPOBENCHUS YCTHBIX CIYIIAHUI, a TakKxkKe
HMCKJIIOUUTH BO3MOXXHOCTh Pa3pellieHus CyIOM 1IeJIoro psina yHKIM co-
NEWCTBUS U KOHTPOJISI — Ha3HAUYCHUS U OTBOAA apOUTPOB, MPEKpaIIeHUS
MX TIOJITHOMOYMA, MPUHSITHUS PELlIeHUs 00 OTCYTCTBUM Y TPETEMCKOTO cyaa
KoMneTeHIMu. Mckiroyalolee corjameHue TakxkKe MOXeT ObITh TOJbKO
TPSIMBIM.

3HauyuTebHbIE U3MEHEHUS KOCHYJIMCH 00eCTIeYUTEIbHBIX Mep B apOu-
Tpaxke. CerogHs BOIPOC 00 00eCIeUnTENbLHBIX MepaX pellaeTcsl He TOJIbKO
COCTaBOM apOMTpaxa, HO TAKXKe U MIOCTOSTHHO NeHCTBYIOIIMMU apOUTPaK-
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IMpenucnosue

HbIMU yupexaeHusiMu. Co3maHa TpaBoBasi OCHOBA 1IsT 2(PPEKTUBHOTIO
MPUMEHEHMST 00eCTICUUTEIbHBIX Mep Upe3BbIYaiiHbIM apouTpoM. CTopo-
HBI apOUTpaka COXpaHWIM BO3MOXKXHOCTh 0OpaIlaThCsl B CYI C TPOCHOOI
O MPUHATUU Mep 10 00ECTeUeHUIO UCKa, B TOM YUCJe TIPEABAPUTEIbHbBIX
obecrneynTeIbHbIX Mep.

HanpHeiilee pa3BUTHE MOJYIMUIN HOPMBI 00 apOMTPaXkHOM PEIICHUM,
a TaKKe O MPUMUPEHNU CTOPOH. PesyibTaTroM peopmbl cTasia yHuUKams
MOAXOA0B K BHYTPEHHUM U MEKITyHAPOIHBIM apOUTPaKHBIM PEIICHUSIM, UX
COCTaBJIEHUIO U KOPpeKTUpoBKe. EAMHOOOpa3HO peryInpyroTcs BOIPOCHI
BO300HOBJIEHUS pa30oupaTeIbCcTBa (PEMUCCUN).

MaciurabHble epeMeHbl KOCHYJIMCH ITPOIIECCYaTbHOIO 3aKOHOAATE b~
ctBa. HOoBBIM comep:kaHueM HaIoTHEHbI HOPMbI, PETYIUPYIOIINE TTOPSITOK
peanu3anuy cynaMu QYHKIWM coaeicTBUsI U KOHTpois. ['ocymapcTBeHHBIE
CyIbl OTHBIHE HaJeIeHbI TOTHOMOUYMSIMU 110 OKa3aHUIO CONECTBUS ap-
ouTpaxkam 1o (GOpMHUPOBAHUIO COCTaBa TPETEHCKOTO CcyIa, 00eCIeueHUIO
JI0Ka3aTebCTB.

MoaepHU3upoBaH MOPSIAOK MTPOM3BOACTBA M0 AeJiaM 00 OClapuBaHUU
pelIeHUI TPeTeMCKUX CyI0B, IPU3HAHUM U MPUBEICHUHN B UCTIOJIHEHNE
BHYTPEHHUX U MEXIYHAPOMHBIX apOUTPaXKHBIX pelieHuit. Bmecrte ¢ Tem
KOHCTPYKTUBHBI HACTPOU B OTHOIIEHUN apOUTpaXKei COXpaHUJICS U MO-
JIyYWJT najibHelIIee pa3puTue. [IpakTuyecku mpeskHUMM OCTaalCh OCHO-
BaHUS IUISI OTMEHBI PEIICHUI TPETeMCKUX CYIOB 1 OTKa3a B MX MPU3HAHUU
U TIpUBEICHUM B UcTIoJIHeHME. [Tomyunnu nanbpHeliee pa3BUTHE TTOAXObI,
3anoxeHHble B Hplo-Mopkckoii konsentuu 1958 r. B mporeccyanbHoM
3aKOHE MOSIBUJIMCHh HOPMBI, ONPENeIsIoNIne MOPSI0K MPU3HAHUS MHO-
CTPaHHBIX apOUTPAXKHBIX PELICHUI, HE TPEOYIOIIUX MPUHYIUTEIbHOTO
WUCITOJTHEHMUSI.

INepeyeHb U3BMEHEHMIT MOXHO €l1Ie T0JIr0 TIPoAoKaTh. BaxkHo oTMme-
TUTD APyroe. ApOUTpaXku UrparoT 0COOYIO pOJib B Pa3BUTUU YaCTHOIIPA-
BOBOIi chepbl. OTHOIIEHUST YaCTHBIX JIUILI, CBSI3aHHBIE ¢ (DOPMUPOBAHUEM
TPETEeMCKOTo cylna u mepenayeii criopa Ha ero pacCMOTPeHUEe, OCHOBaHBI
HUCKJIIOUMTEILHO Ha YACTHBIX MHTEepecax TaKWX JIMIL U PEaTu3yloTcs K X
moJjib3e. Pa3douparebCTBO el B TPETEMCKUX CydaX U KOMMEPYECKUX ap-
OuTpaxax — 3To ocobas (popMa YaCTHOTO BO3/IEiCTBUS Ha OOILIECTBEHHbIE
OTHOILIIEHUSI, TIPU 3TOM TPETEMCKOe pa3dupaTeIbCTBO M MEXKIyHAPOIHBI
KOMMeEPUYECKHU1 apOuTpaK ocTaroTcsl (hopMamMu TpaBOIIPUMEHEHUSI, SIBJIsI-
IOTCSI BaXKHBIMU 2JIEMEHTAMU CUCTEMBI TpaXkIaHCKOM oprucaukiuy. B Ta-
KOM Ka4eCTBE OHM TTOTYMHSIIOTCS OOIIMM 3aKOHOMEPHOCTSIM COIIMATbHOTO
yIpaBJIeHUs, UMEIOT CBOU XapaKTepHBIC YePTHl M HE MOTYT OCTaBaThCs 0e3
BHUMAaHMSI CO CTOPOHBI TocynapcTBa. PoccuiickuM 3akoHoaaTe eM Co3aHbl
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BCe ycnoBus 1151 9 GEeKTUBHON pealn3allii OPUCIUKIIMOHHON (YHKLIMKU
TPEeTEHCKUMU CyIaMu U MEXIyHAPOIHBIMA KOMMEPUECKUMU apOUTPaKaMU.
OCcoOEeHHOCTBIO TIpenjiaraeMoil YuTaTesIM KHUTHU SIBJISIETCS TO, UTO
MEXIyHapOIHBII KOMMEPUYECKUIT apOnTpaK U TpeTelicKoe pa3orpaTeIbcTBO
BHYTPEHHUX CIIOPOB pacCMaTPUBAIOTCSI KOMIUIEKCHO, Ha €IMHON TEOPETH -
yecKoit ocHoBe. [TogoOHBINM TToaxoa HalleleH Ha (pOpMUPOBaHUE 1LIEJIOCT-
HOTO MpeaCTaBIeHUs O IOHITUU U CYIIIHOCTU apOUTpaxka, IpuoopeTeHUs
3HAHUM, HABBIKOB U YMEHUM, KOTOPBIE MOCIYXAT TEOPETUYECKOMN U TIpa-
KTUYECKOM 023011 U1l MPUMEHEHMS TIPaBUJI, CONEPXKAIIMXCS B UCTOYHMKAX
BHYTPEHHETO 1 MEXIyHAapOIHOTO KOMMepUeckoro apoutpaxa. He ocras-
JIeHBI 0€3 BHUMaHUSI ¥ UMEIOIIUECS OTJIMYMS, aHAIN3 KOTOPHIX TTO3BOJISIET
0oJiee MOJIHO OCBETUTh MPUHSITHIE 3AKOHOIATEIEM TTOIXO/IbI, CJIOKUBIIIYIOCS
MPaBONPUMEHUTEIbHYIO TTPAKTUKY U aKTyaJIbHYIO MMPOOJIeMaTUKY.

KHura conepxxut u npaktnyeckue coBeThl. Kak coctaBUTh apOUTpakHOE
cornamenune? Kak coctaButh apoutpaxHoe pemeHne? Kak coctaButh 3asiB-
JIeHue 00 OTMeHe pelleHus TpeTelickoro cyna? YTto HeoOXonMMO YIYUTHIBATh
IUIST IPU3HAHMS U TIPUBEICHUS B UCTIOJTHEHUE MHOCTPAHHOTO apOUTpaxk-
Horo penreHus? OTBETH HAa 3T ¥ MHOTHYE IPYTUe BOITPOCHI MOXKHO HANTH
Ha CTpaHUIIaX HACTOSIILIETO U3TAHMUSI.



FOREWORD

A growing number of private disputes are dealt in arbitration worldwide.
Advantages of arbitration as an alternative dispute resolution method obtained
recognition of businessmen. Among such advantages are: confidentiality of
the procedure, awareness of the arbitrators as domain experts, possibility to
determine rules governing the arbitral proceedings, neutrality of the dispute
resolution forum, inadmissibility of appeal concerning arbitral award, wide
possibilities to enforce the award. Today resolving a dispute in arbitration is
a widely accepted and advanced method of civil dispute resolution based on
the freedom of contract.

2016 became a year of extensive modernization of arbitration law in Rus-
sia. 01 September 2016 was a date when the new Arbitration Law — Federal
Law No 382-FZ “On arbitration (arbitral proceedings) in the Russian Fed-
eration” — came into effect. Amendments to Russian Law “On International
Commercial Arbitration” also became effective on this date. Sections of Civil
Procedure Code of the Russian Federation and Commercial Procedure Code
of the Russian Federation, governing issues of supervision of domestic arbitral
awards and international arbitral awards, were fully renovated. Due to the
reform some Federal Laws of the Russian Federation also were amended.
Obviously UNCITRAL Model Law became a framework for a new arbitration
law in Russia. The Legislator consistently developed legal constructions held
in the Model Law. As a result modern Russian arbitration legislation could
be considered as progressive, competitive and effective.

Actually all spheres of arbitration were amended. A significant evolution
may be traced in the arbitration agreement regulation. Law determines new
rules of interpretation of the arbitration agreement, of defining its scope,
limits and legal destiny in cases where replacement of persons in an obliga-
tion occurs.

Main approaches to the composition of the arbitral tribunal, occurring
and termination of arbitrator’s authorities and challenge procedures were
upgraded. The law defined mandatory personal and qualification require-
ments to the arbitrators in order to guarantee high quality dispute resolution.
Modern Russian legislation perceived innovative achievements, reached
by international professional community in the sphere of impartiality and
independence of the arbitrators.

During the reform special emphasis was devoted to the issues of foun-
dation and work of arbitration institutions. Original legal construction of
‘Permanent arbitral institution’ appeared in the Russian Federation. Perma-
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nent arbitral institution is a subdivision of noncommercial nongovernmental
organization, established to administrate the arbitration on regular basis.
It should be mentioned that permanent arbitral institution is an autonomous
body, independent from the parent organization appeared.

Federal Law “On arbitration (arbitral proceedings) in the Russian Fed-
eration” rules on issues of composition of permanent arbitral institutions in
Russia, design of their work, permanent arbitral institutions’ activity cessation
in some cases, related with serious infringement of rights and legal interests
of civil turnover participants. The Lawmaker took some significant steps
towards prevention of conflict of interest in the work of permanent arbitral
institution established in Russia, and regulated issues of liability of nongov-
ernmental organization which established permanent arbitral institution.
Mandatory conditions of rules governing the proceedings and rules of limited
case management functions discharge were established during reform. Legal
rulings of Federal Law “On arbitration (arbitral proceedings) in the Russian
Federation” related to permanent arbitral institutions have to be applied not
only to domestic arbitration, but also to international commercial arbitration
seated in Russia.

Statutory rules governing the arbitral proceedings were modernized. Scope
of parties’ autonomy to define rules governing the procedure was substantially
expanded. A segment of dispositive, supplementary legal rulings increased.
New category of ‘direct’ agreement appeared. Direct agreement is an agree-
ment by which parties may ascertain rulings prior to the provisions of ar-
bitration rules. Using direct agreement parties may refuse to conduct oral
hearings or eliminate the court’s power to resolve some issues of assistance
(appointment of arbitrators and challenge procedures, arbitrator’s authority
termination) and to decide matters of lack of competence of arbitral tribunal.
Exclusion agreement also may be only a direct one. After the reform exclu-
sion agreement is allowed both in domestic arbitration and international
commercial arbitration.

Conservatory and interim measures in arbitration also have been revised.
Today not only arbitral tribunals but also permanent arbitral institutions can
order provisional measures. Legal platform for effective interim measures
ordered by emergency arbitrator was formed. However parties are still free
to apply to the state courts for conservatory and interim measures (inter alia
preliminary conservatory measures).

Legal rulings related to award and settlement evolved earnestly. Unifi-
cation of approaches to domestic and international arbitral awards, theirs
composition and correction came out from arbitration reform. Issues of
arbitral proceedings renewal (remission) are regulated uniformly at present.
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Important modifications were applied to Russian procedural legislation.
Legal rulings of Civil Procedure Code of the Russian Federation and Com-
mercial Procedure Code of the Russian Federation, governing issues of court
assistance and supervision, were filled by new substance. State courts hence-
forward are allotted by authorities to render arbitral tribunal’s assistance — to
appoint arbitrators, to decide challenge issues, to obtain evidence, etc.

Court’s procedures of challenging the awards of arbitration tribunals,
recognition and enforcement of internal and foreign arbitral awards have
been modernized during the reform. However the attitude to arbitration is
maintained amicable and gets further development. Grounds for setting aside
of the award, for refusing recognition and enforcement of internal and foreign
arbitral awards remained the same. Russian Procedure Codes were enriched
by rulings related to foreign arbitral award that doesn’t need to be enforced.

The list of the amendments could be continued. But other aspect needs to
be mentioned especially. Arbitration courts play a significant role in private
sphere evolution process. Private individual’s relationships on the consti-
tution of the arbitral tribunal and resolving disputes by it are based upon
merely private interests of individuals mentioned above. Arbitration is a
special instrument of social governing private on its origin. At the same time
domestic and international commercial arbitration remain to be a form of
law enforcement and a significant part of in civil justice system. Arbitration
must be subordinated to basic principles of social government regardless of
its distinctive features and it should not be disregarded by the State. Russian
Lawmaker has already created almost all legal conditions for effective dispute
resolution by means of arbitration.

A distinctive feature of the present book among other Russian editions is
the fact that domestic and international commercial arbitration are considered
as a comprehensive phenomenon on a common theoretical footing. Such
approach is aimed to form the integral insight of arbitration’s origins, to get
knowledge and to gain some experience of national arbitration law applica-
tion. This book contains some practical recommendations. How to draft the
arbitration agreement? How to draft the award? How to file the application
for setting aside of the award? What one should take into account in the case
of recognition and enforcement of foreign arbitral award? Complete answers
on questions mentioned above are available for readers of the present book.



Paznen 1. ITIPABOBAS ITPUPOJA APBUTPAXKA

I'naBa 1. ITPABOBAS ITIPUPOJIA APBUTPAXKA (TPETENCKOTO CYJIA)
§ 1. Cywmpocmo mpemeiickoeo pazoupameascmea

ApOuTpax (Tpereiickoe pa3doupaTeIbCTBO) — 3TO IPOLECC Pa3peLIeHMS
CIiopa TPEeTeMCKUM CYIOM U IIPUHSTUS PellleHusT TpeTeicKuM cynoM. Co-
JEP>KaHUEM 3TOTO IMpoliecca CTAHOBUTCS MIPEOI0JIEHUE BO3HMKILIEH B pe-
3yJIbTATE CIIOpa IPAaBOBOI HEOMPEASJIEHHOCTH B OTHOLLIEHUSIX CTOPOH.

Koncturyuuontsiii Cyn P® B 1ie10M psifie CBOUX pellleHUI aHAIU31 -
POBaJI 3aKOHOITOJIOXKEHMS, ONPENEISAIOLINE TPABOMOUYHUS TPETENCKUX CYI0B
10 PACCMOTPEHHUIO CITIOPOB, BHITEKAIOIIMX U3 IPaXKIaHCKUX PABOOTHOIIE-
Huit'. [TuaoTHBIM cTasio moctaHoBieHue’, mpuHsaToe B 2011 r. o 3ampocy
Bricirero Apourpaxksoro Cyga PD, B KoTopom Halluta OTpaskeHUe MO3ULMS
110 BOIIPOCY O CYIIHOCTU TPETEMCKOTo pa3douparesbCTBa, ero mpaBoBoi
MPUPOJIC U KOHCTUTYLIMOHHBIX OCHOBaxX. Tak, cynoM ObLIO YKa3aHO, YTO
KoHcrutynueit PO kaxmoMy rapaHTUPYeTCsl FOCyAapCTBEHHasI, B TOM YKCIe
cynebHasl, 3alllMTa ero npaB U CBOOO/; IIPaBO Ha CYAeOHYIO 3alUTY SIBJISI-
€TCSl HETIIOCPEICTBEHHO IEMCTBYIOIIMM, OHO IPU3HAETCS U TapaHTUPYET-
csa B Poccuiickoii Denepaliiy corjacHO OOLIENPU3HAHHBIM ITPUHIIAIIAM
1 HOpMaM MeXIyHapOIHOTIo IIpaBa U B cooTBeTcTBMU ¢ KoHcTuTyLmei PO.
[MpuHLMI GeCpensaTCTBEHHOTO I0CTYa K MPaBOCYAMIO IIPU3HACTCS Me-
JKIyHApOIHBIM COOOIIIECTBOM B KauecTBe (hyHAaMeHTaIbHOro — KoHBeHIus
0 3allMTe TTpaB YeJioBeKa U OCHOBHBIX cBoOO 1950 1. u MexxmyHaponHbIi
MaKT O IPaXkIaHCKMX U MOJUTUYECKUX TpaBax 1966 r. Haae/IsI0T KaXa0-
ro B ciydyae CIopa O ero rpaxkIaHCKUX IIpaBax M 00s13aHHOCTSIX IIPaBOM
Ha CIpaBeIMBOE U MyOJIMYHOE Pa3dMpaTeIbCTBO Jeia B pa3yMHBI CPOK
HE3aBUCUMBIM, OECIIPUCTPACTHBIM U KOMIIETEHTHBIM CYIOM, CO3IaHHbBIM

' Cm.: nocranosnenns Koncrurynmonnoro Cyma Pd ot 04.04.2002 Ne 8-TT, ot 17.03.2009
Ne 5-T1, ot 26.05.2011 Ne 10-I1, or 18.11.2014 Ne 30-I1, onpenenerHuss KOHCTUTYILIMOH-
Horo Cyna P® ot 26.10.2000 Ne 214-0, ot 15.05.2001 Ne 204-0, ot 20.02.2002 Ne 54-0O,
ot 04.06.2007 Ne 377-0-0 u ap.

? Cu.: nocraHosienue Koncruryumonnoro Cyma P® ot 26.05.2011 Ne 10-TT «ITo meny
0 MPOBEpPKEe KOHCTUTYLIMOHHOCTH TMOJIOXeHUI TTyHKTa 1 ctatbu 11 I'paxnaHckoro Komekca
Poccuiickoit @eneparinu, myHkra 2 ctatbu 1 DenepanibHoro 3akoHa «O TpeTEHCKUX Cyaax
B PM», cratbu 28 OenepanbHoro 3akoHa «O rocy1apcTBeHHOMN perucTpaliy npas Ha HeJ[BU-
JKAMOE MMYIIECTBO M CIAEIOK C HUM», TyHKTa | ctatbu 33 u crathu 51 PenepanbHOro 3aKoHa
«O06 urnoteke (3aj0re HEBUXXUMOCTH )» B CBSI3M € 3anpocoM Briciiero ApourtpaxHoro Cyna
Poccuiickoit denepariyim».
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Paznen 1. [1paBoBas nmpupoa apouTpaxa

Ha OCHOBAHMM 3aKOHa, TIPY COOTI0ACHUM MPUHIIMIIA paBeHCTBa. Kak mpa-
BoBoe rocynapctBo Poccuiickast Denepalivs co3naeT ycaoBust, odbecrneym-
Bato1ve 3(pGeKTUBHYIO 3alIUTY MPaB U CBOOO/ YeJIOBeKa U rpaxkJaaHuHa
MOCPEACTBOM MPABOCYAMSI, OTBEYAIOIIETo TPeOOBaHMSIM CITPaBEIUIMBOCTH,
Ha OCHOBE 3aKOHOAATEJIbHO 3aKPETJICHHBIX KPUTEPHUEB, KOTOPhIC B BUIE
OOIIMX TTPaBUJI OIIPEILIISIIOT, B KAKOM Cy/e 1 B KaKOM MPoLIeaype TOIIEXKUT
paccMOTpeHuIo KOHKpeTHoe neno. 1o oneHke cyneii KOHCTUTYLIMOHHOTO
Cyna P®, 510 1103BOJISIET CyIy, CTOPOHAM M JPYTMM yJ4aCTHHKAM Ipoliecca,
a TakkKe MHBIM 3aHTePEeCOBaHHBIM JIMIIaM M30eXKaTh IPaBOBO HEOIpee-
JICHHOCTH B TaHHOM BOIIpOCE.

B nocraHoBieHnn BriepBblie ObLIO OTMEYeHO, uTo B Poccuiickoit Mene-
paliM MPABO CTOPOH I'PAKIAHCKO-TPABOBOTO CIIOPA HA €ro nepeaavy B TpeTeli-
CKHii ¢yl ocHOBaHO Ha nosioxkeHusax Koncturymuu P® (cT. 45 Bo B3auMoCBsI31
co cT. 8, a Takxke cT. 34), corytacHO KoTopbiM B Poccuiickoit ®@enepaunu
rapaHTHUPYIOTCSI CBOOOIAa SKOHOMUYECKOU NeSITEIbHOCTU U TTOAAEPKKA
KOHKYPEHIIMU, 3aKPETUISIeTCS MPaBO KaxKI0ro Ha CBOOOIHOE MCTIOIh30BaHUE
CBOUX CITOCOOHOCTEN M UMYIIECTBA IJ1s1 TIPEANPUHUMATEILCKOM U MHOU
He 3aIpelIeHHON 3aKOHOM 9KOHOMMYECKOU AesITeIbHOCTU. ['apaHTupyst
roCyIapCTBEHHYIO, B TOM UMCJIEe CyIeOHYI0, 3alIUTy MPaB 1 CBOOO YesIo-
Beka U rpaxaaHuHa, Koncrurtyuust PO ogHOBpeMEeHHO 3aKperuisieT IIpaBo
KaXI0To 3alIMILIaTh CBOM MpaBa U CBOOOIBI BCEMU CIIOCOOAMM, HE 3ampe-
IIEHHBIMU 3aKOHOM. K 4nciy Takux — 00menpu3HaHHBIX B COBPEMEHHOM
NPABOBOM O0ILECTBE — CIIOCO0O0B Pa3pelieHUs IPaKIAHCKO-TIPABOBBIX CIIOPOB,
MPOUCTEKAIOIINX M3 CBOOOIBI TOrOBOpa, KOTOPOI Hapsioy ¢ aBTOHOMMEM
BOJIM YYACTHUKOB MPEANPUHUMATEIBCKON 1 MHOU KOHOMUYECKOM Nes -
TEeJLHOCTH 00YCJIOBIMBAIOTCS NMCITIO3UTUBHBIE Havaja rpaxaaHCKO-TIpa-
BOBBIX U I'pakAaHCKO-TIPOIIECCYaTbHBIX OTHOIIICHUI, OTHOCHTCS 00paiie-
HUe B TPETEHCKUiA Cyl — MEXIYHAPOIHbI KOMMEPUYECKUI apOUTpax WU
BHYTPEHHUI TPETEHCKUN Cy/I.

Takum 06pa3oM, OCHOBOI TPETEMCKOro pa3orpareIbcTBa KaK MPU3HAH -
HOTO B COBPEMEHHOM ITPaBOBOM OOIIIECTBE CITIOCO0a pa3pellieHUs rpakaaH-
CKO-TIPAaBOBbIX CMIOPOB SIBJISIIOTCS: CBOOOA TOTOBOPA, CBOOOA 9KOHOMU-
YECKOM IeITeIbHOCTHU M TTOAAepKKa KOHKYPEHLIMM, a TAKXKE 3aKPeIIcHHOe
B Koncturyunu P® npaBo Kaxkmoro Ha CBOOOIHOE MCIIOJIb30BaHNE CBOMX
CMOCOOHOCTE! M MMYILIECTBA ISl HE 3aMpelIeHHON 3aKOHOM 3KOHOMUYE-
CKOW JEATEIbHOCTH.

Koncruryunonnsiii Cyn P® akiueHTHpOBaja BHUMaHUE HA TOM, 4TO
TPeTelCcKHe Cy/Ibl He OCYIIECTBIISIOT CYA€0OHYIO BIACTb U He BXOIAT B CyIe0HYI0
cucremy Poccuiickoii ®@enepaiuu, cOCTOSIIYIO U3 FOCYIaPCTBEHHBIX CY/I0B.
DT0, 0HAKO, He 03HavaeT, YTo KoHcTutyius PO uckioyaeT TeM caMbiM
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