NPEANCIIOBUE

Db heKTUBHOCTD TPAXIAHCKOTO CYIOTTPOU3BOICTBA MPEAONPELISIET
BBICOKOE KayeCTBO CyIeOHOI 3alIUThl CyObeKTUBHBIX MPaB U 3aKOHHBIX
WHTEPEeCOB I'paxkaaH, OpraHu3aluii u rocynapctsa. Hemb3st ckazathb, 4To
Kareropusi 3(pHEKTUBHOCTH SIBJISIETCSI HOBOM JIJISI OTEYECTBEHHOTO TIpa-
BoBeneHus. MHTepec K mpobiaemaM 3(HEeKTUBHOCTH TIpaBa, MPaBOBOTO
PEeryJIupoBaHUS U Pa3IUYHBIX BUJOB IOPUINIECKON NESITEIbHOCTU PO~
aBuics B 70—80-x rr. XX B. JIy4iye yMbl COBETCKOM I0pUIANYECKON HAyKHU
3ayMBIBAJIUCh HaJ MpobjeMaMu 3¢ (GEeKTUBHOCTH, CO3IaBajId METOIOJIO-
TUYECKYIO 0a3y IIs1 UX pellieHus], BHOCUIN MTPaKTUIECKUE TPEITOXKESHUS
10 TIOBBILIIEHUIO PE3YIBTaTUBHOCTU U SKOHOMUYHOCTH ACHCTBUSI TIPABOBBIX
KOHCTPYKLIMI. MHOTMe U3 3TUX TIPeIOKEHUI aKTyaabHbI U ceroqHs. Hau-
OoJiblliee BHUMaHUe TpodsieMaM 3(D(HEeKTUBHOCTU ObLIO YILIEHO YYeHBIMU,
3aHMMAaBIIMMUCS TpobdeMaMu O0IIIeil TEOpUHM MpaBa, CyI0yCTPOICTBA,
TPYZOBOI'O U IrpaxkIaHCKOIO MpaBa, MpPaBOBOI0 PeryJnpoBaHUsd HAy4YHO-
HCCIIeI0BAaTEIbCKOM NesITeIbHOCTH, KPpUMUHOJIOTUM, COLIMOJIOTUU TIpaBa.
Bonpioit Bkan B 001iee HAYMHAHME BHECIM CIIEIIMAIMCTBI B 00J1aCTH
YTOJIOBHO-TIPOIIECCyaIbHOTO MpaBa. Hayka rpaxkmaHcKoro mpoliieccyaib-
HOTO TpaBa B UyTb MEHBIIIEH CTEIeHU oOpalagach K aHaJIMU3y poodiemM
a¢pdekTuBHOCTU. Bosieio cyned MHOrMe U3 HayuHbBIX JOCTVXKEHUI COBETCKUX
YUEHBIX OKa3aJIUCh HE3ACTY>KEHHO 3a0bITHI.

AKTHMBHOE pa3BUTHE MMPABOBOI1 chepbl HA COBPEMEHHOM dTarle, Mac-
TabHOE 3aKOHOTBOPYECTBO M BO3pacTarolasi paBoOIpUMEHUTEIbHAS
MpaKTUKa BHOBb IIOCTABWJIM Ha IMOBECTKY MHS TTP00aeMbl 3(h(EeKTUBHOCTHU
Kak MPaBOBBIX HOPM, TaK U BCEX BUIOB ACSITEIbHOCTU, YPEryJIUPOBAHHOMN
npaBoM. OCOOEHHO 3TO KOCHYJIOCH cephl TPaBOCYAMSI, KPUTUUECKOMY
aHaJMU3y C YIIOPCTBOM, 3aCTY>KMBAIOIIUM JIYUYIIETO MIPUMEHEHUSI, IO~
BepraroTcs BCe aCNEeKThI CyaeOHOM NesITeIbHOCTU. TyMaHoOM, OTHAKO, T10-
KPBITBI OTBETHI Ha BOITPOCHI O TOM, KAKOI CMBICJT BKJIAZAbIBACTCS B IIOHSITHE
3 PeKTUBHOCTU MpaBocyaus U 3PPEeKTUBHOCTU €ro TMpolieccyalbHONi
(bopMbI — cymonpou3BoACTBa. B OTCYTCTBHE €MMHOTO TEOPETUIYECKOTO
MOHMMAaHUS KaTeropuu 3¢ GHEeKTUBHOCTU MHOTHE YIEHBIE U MPAKTUKHU TEM
HEe MeHee aKTUBHO €€ MCITOJIb3yIoT. CTajgo O0IIMM MECTOM pacCyKaaTh
0 «HU3KO# 3(p(PEKTUBHOCTU» POCCUMCKOTO TPaxkAaHCKOTO CYAOIPOn3-
BOJIICTBA, TpeaaraTb U3MEHEHUsI MPoIecCyaabHOTO 3aKOHOAATEIbCTRA,
KOTOpbI€ JOJIKHBI pa30M PEelIUTh BCe MPOoOIeMbl TaKO Hea(P(hHEeKTUB-
HOCTH, CYpOBO OOBUHSTH pOCCUIiCKUE cyAbl B Hed(h(HEKTUBHON Cymeo-
Holt nesitenbHOCTU. OMHAKO, KaK Y KaXKI0ro CBOSI MpaBa, TakK y KaXXa0Tro
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Mpenncnosre

M3 yYACTHUKOB OOIIECTBEHHOM TUCKYCCUM CBOE, HEPEIKO CYyOhEKTUBHOE,
noHnMaHue 3¢ GeKTUBHOCTH.

[MpoxsagHoe OTHOLIEHUE MHOTMX COBPEMEHHBIX OTEUECTBEHHBIX ITPABO-
BEIOB K MpobiaeMaM 3(hOEKTUBHOCTU MPABOBBIX SIBIEHUI BO MHOI'OM SIB-
JIIeTCs CJEICTBUEM IIMPOKO TUPAXKUPYEMOIO Te31Ca, COCTOSIIIETO B TOM,
YTO caMo TToHATHE 3¢ (GEKTUBHOCTU HelpaBoBoe. HemHorue, onHako, 3a-
TYMBIBAIOTCS O TOM, TToueMy Kateropusi 3¢ (GeKTUBHOCTH, 3HAKOMasi BCEM
U3 OOBIACHHOM XW3HU U MPO(PECCUOHAIBHOM NeITeIbHOCTH, OTHOCUTCS
K pa3psily HeIpaBOBbIX siBJicHUI. He moToMy Jin, 4TO eii He yae/nsieTcs He-
00X0IMMOro BHUMAHMS B IOPUANYECKOI HayKe?

[Tpu 5TOM B mocjieAHNE HECKOJbKO JIET POCCUMCKUE CYIbI IIPU pac-
CMOTPEHUU KOHKPETHBIX [eJ1 BCE Yalle CTAIU 00paliaThcsd K KaTerOpuu
3(pPeKTUBHOCTH, OLIEHUBATh Yepe3 Hee KaueCcTBO CyleOHOM AesITeIbHO-
CTU HMXECTOSIIUX CYIOB, (DOPMYJIMPOBATH MOAXOIbI, KOTOPHIE TOJKHBI
obecrnieunTh 3(pGHEeKTUBHOE U CIIPABEIIMBOE CyAeOHOE pa30dupaTesIbCTBO
10 BCEM JieJiaM, HaXOASIIMMCS B TIPOM3BOACTBE. TeM Ke IMyTeM CeromaHs
MONLUIN U CY[Ibl MHOTUX APYTUX cTpaH. OueBUAHO, YTO MPUMEHEHUE CyIaMU1
JoTUKY 3 GEKTUBHOCTU U COOTBETCTBYIOLIUX KATETOPUI HYKIAeTCsI B Te-
opeTrnyeckoi noanepxke. ITpaBoBast 1OKTprMHAa, 000raTUBLIKCH TOCTIKE-
HUSIMU 9KOHOMUKU ¥ COLIMOJIOTMU, MOXKET BHICTYIIUTh IIPOBOAHUKOM M
3 GEKTUBHOCTH, pallMOHATU3AUM CyIeOHOM NesITeIbHOCTH, BRIpadOoTaTh
peaTuCTUYHbIC TIPEIOXKEHUS 10 TTOBBILIEHUIO 3(P(PEeKTUBHOCTU CyaeOHOI
3aIIUThI IIPaB U 3aKOHHBIX UHTEPECOB.

I'paxxpaHcKoe Cya0npor3BOACTBO TOJKHO COOTBETCTBOBATh BCeM ce-
paM OOIIIeCTBEHHON XXM3HU, a B Uaealie — orepexaTsb ux passurue. Heoo-
XOJIMMOCTbD IOBbIIIEHUST 3(DGHEKTUBHOCTH IIPABOCYAMS 110 IPaXKIaHCKUM
JIeJIaM 1 eT0 TIPOoleCCyaTbHOI (hOpMBbI OTIpeae/Iniia IeJb HAyYHOTO IMOKCKa,
pe3yJIbTaThl KOTOPOTO MPEACTaBICHbI B HACTOsIILEH KHUre. TeopeTrueckast
paszpaboTka rmpoosieM 3¢ GEeKTUBHOCTU IPaKIaHCKOTO CYIOMPOU3BOACTBA,
BBIPabOTKA HOBBIX HAYYHbBIX I, CUCTEMAaTH3allysl U Pa3BUTHE CYLLECTBY-
IOIIMX B HAyKe B3MISIAOB, TTOATOTOBKA MPEUIOXKEHUM 110 COBEPIIIEHCTBO-
BaHUIO MPOLECCYaTbHOIO 3aKOHOAATEIbCTBA M MTPAKTUKHU €ro IMpUMeHe-
HUSI — BCE€ 3TU MEPbI MPEAIPUHSITHI IJIs1 TOMCKA HAapaBICHUI U CPEACTB
obecrieueHusl ONTUMATLHOTO YPOBHS 3((PEKTUBHOCTA OTEYECTBEHHOTO
TPaXIaHCKOTO CyIOMPOU3BOICTBA.

CoBpeMeHHbIe aKageMHUYecKre paboThl M MpaKTUUeCKre 00001IeHUs
B 06;1acT 3(P(HEeKTUBHOCTU CYAOIPOU3BOICTBA, KaK MPAaBUIIO, COAEPKAT
aHaJIM3 KOHKPETHBIX CYIeOHBIX CUCTEM, MPEXIEC BCET0 UX aKTyaJlbHOIO
COCTOSIHUSI U OpTaHM3allMOHHOTO MocTpoeHus. Hepenko Takoii aHanu3
MOABITOXUBACTCS SKCIIEPTHBIMU MPEUIOKEHUSIMU 110 MOAMDUKALIUN OT-
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Mpegucnosne

JEJbHBIX MPaBOBBIX MPEANUCAHUN, MHCTUTYTOB JTUOO TPYIIBI B3aMMOC-
BSI3aHHBIX MPOLIECCYyaIbHBIX KOHCTPYKIIMii. HecpaBHMMO pexe yuyeHbie
obpaiiarTes K mpoodiemMaM COLMAaIbHOM LIEHHOCTU 1 3(D(EKTUBHOCTU BCeii
CHUCTEMBI I'paXkIaHCKOM I0PUCAMKIIMY, TIBITAIOTCSI HAYYHO CIIPOTHO3MPOBATh
COLIMaJIbHBIE TIOCIENCTBUS CYIyOO0 MPaBOBBIX Ha TMEPBbIi B3MIISIA pehopM.
A MeXIy TeM OlleHKa MepCHeKTUB U MOCASACTBUI JIIOOBIX pethopM CyI0-
MPOU3BOACTBA TpeOyeT, MO HallleMy MHEHUIO, Pa3BUTONU TEOPETUIECKOM
0a3bl, OOBEAMHSIONICH TOCTUXKEHUST HEe TOJBKO MPaBOBBIX, HO U IPYTUX
COLIMAJIBHBIX HayK, MIPEeXkIe BCero MHCTUTYLIMOHAIbHOM SKOHOMUKHU 1 CO-
LIMOJIOTUH TIpaBa.

KommekcHoe nccnenoBanue mpoosieM 3¢ GeKTUBHOCTH TPaXKIaHCKOTO
CYIOITPOU3BOJCTBA HAa MEXKIVCLIMIUTMHAPHO OCHOBE MeeT OOJIbIION MO3K-
TUBHBIN MOTEHIIMAJ KaK JUISI HAYKU, TaK U IS TPAKTUYECKOM e TeIbHOCTH.
BripaboTka HOBBIX OIXOA0B K OlieHKE 3(D(HEKTUBHOCTHU, UK U KOHIIETI-
LU TTO3BOJIUT HE MPOCTO OLIEHUTDH PE3YJIbTATUBHOCTh 1 S KOHOMUYHOCTD
CyIeOHOI neaTeTbHOCTH, HO TaKXKe HayYHO O0OCHOBATh M TEOPETUUYECCKU
BepU(DULIMPOBATH MPEAIOXKEHHUS, peaTn3aliisl KOTOPBIX ITO3BOJIUT ITOBLICUTh
3G GEKTUBHOCTD CyAeOHOM 3alIUTHI ITPaB 1 3aKOHHBIX UHTEPECOB IpakiaH,
OopraHu3aluii u rocygapcTBa. B mpencraBieHHO paboTe CONEPKUTCS aB-
TOPCKOE BUACHME HAYYHOU KOHLIETIIIUU 3P (HEKTUBHOCTH I'PaKIaHCKOTO
CyIOMpPOM3BOACTBA, 3(P(PEKTUBHOCTU IrpakIaHCKOTO MPOIEeCCyalbHOTO
npaBa, cchopMyIMPOBaHbBI MPEIIOKEHUS KaK M0 PEIIEHUIO YK€ MMEIOIINXCS
npoOJeM, TaK 1 MO MPeAOTBPAIIEHUI0 BOSHUKHOBEHUSI MTOTOOHBIX TPYI-
HOCTeil B OyIyIlIeM B XO[Ie Pa3BUTHSI OOIIIECTBEHHBIX OTHOIIICHUA.

Oco0bie olIeHKN 3(P(PEeKTUBHOCTU CYIOMPOU3BOACTBA, KaK U3BECTHO,
pacCTaBISIOT TPUBEPXKEHIIBI MACCOBOTO BHEAPEHUS aIbTePHATUBHBIX CIIO-
CcO000B pa3pelleHNs TPAaBOBBIX KOHMIMKTOB U Pa3IMYHOTO pojaa MPpUMU-
PUTENBHBIX Tpoleayp. I paXknaHCKOe CyIOMPOU3BOACTBO TPATUIIMOHHO,
110 YMOTYaHUIO, ONIPEAEISIeTCS MU KaK Hea(hEeKTUBHOE, UTO TpeiaraeTcst
paccMaTpuBaTh B KaueCTBE apryMEHTa B MOJIb3Y BHECYICOHOTO yperyaupo-
BaHUs criopoB. Hepeako Takue OLeHKY YepraroTcs U3 3apy0eKHOM I0pUIm--
YEeCKOU JIUTEpaTyphl, 0€3 HY>KHOTO aHaJIM3a UX COOTBETCTBUSI POCCUMCKOM
MPaBOBOI NEMUCTBUTEILHOCTU. Teopust 3(p(PeKTUBHOCTHU CyIONTPOM3BOACTBA
MO3BOJIUT, KaK MpeACTaBIsieTcs, (hOPMYIMPOBATh COOCTBEHHBIE MTO3UIINM,
YUUTBIBAIOIINE OTEYECTBEHHBIE PABOBBIE, SKOHOMUYECKHE 1 COLIMAIbHBIC
peajuu.

Heckonbko ¢10B HE00XOIUMO CKa3aTh O TEPMUHOJIOTMH, UCTIOIb3yeMO
B IIpeiaraeMoii untatesto KHure. [1pexae Bcero, mpaBocyaue Mo rpakaaH-
CKUM JieJTIaM Y TpakIaHCKOe CyIOMPOU3BOICTBO PACCMaTPUBAIOTCSI B CAMOM
IIMPOKOM UX CMBbIce. Bce BeIBOMBI, ChOpMyTMpOBaHHbBIC B OTHOIIIEHUU
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HUX, B [TOJTHOUM Mepe CIIpaBe/IIuBbI U IS TeX BUAOB CYIEOHBIX TPOU3BOJICTB,
B KOTOPBIX paCCMaTPUBAIOTCS Jejia He TOJIbKO U3 TPaXkIaHCKUX, HO TaKXKe
U3 CEMEMHBIX, TPYIOBBIX U UHBIX OTHOLLIEHUM.

K Gombiiomy coxxaneHuo, B BEIMKOM U MOTYYeM PYCCKOM SI3bIKE OKa3a-
JIOCh HEIOCTAaTOYHO CUHOHUMOB TSI TEPMUHA «3(D(HEKTUBHOCTH», TOITOMY
OH HCIIOJIb3YETCS] aBTOPOM 3aMETHO Yallle, YeM TOTO TPeOYIOT CTHIMCTUYE-
ckue coobpakeHusi. OTMETUM, HAIIPUMEP, YTO B aHTJIOSI3bIYHOI IOpUIMYe-
CKOIf TUTepaType UCTOJIb3YIOTCS KaK MUHUMYM TPY CO3BYYHBIX TEPMUHA,
OTpaXaloIllInuX pa3Hble CTOPOHBI TAKOT'O CI0XHOTO M OOTaToro SIBICHMUS,
Kak 3¢ (GeKTUBHOCTh. BbhIpa3zuM Haaexxay Ha TO, YTO BBIHYXKIEHHAas Mepa
He MoMeIIaeT BOCIIPUSTUIO MaTepHrara.

HccnenoBanue a(ppeKTMBHOCTY rPpaskAaHCKOTO CYyIONPOU3BOACTBA U OT-
JEBHBIX €T0 3JIEMEHTOB COMPOBOXAATOCH AKTUBHBIM ITPUMEHEHUEM METO-
JIOB COLIMOJIOTMU TIpaBa, CUCTEMHOTIO MOIX0/1a U CPaBHUTEJIbHOTO HOBOTO
IUISI POCCUIICKOTO MPaBOBENCHUSI METOIa SKOHOMMYECKOTO aHajIM3a Ipasa
(PKOHOMMYECKOTO TTOAX0a K MpaBy). DTUM 00CTOSTEILCTBOM OOBICHSIETCS
HCITOIb30BaHME B KHUTE OOJIBIIIOTO KOJMUECTBA TEPMUHOB M KaTETOPUIA,
HEYacTO BCTPEUarolInXcs B IIPaBOBOM JIUTepaType. Bee a1 TepMuHbBI IMEIOT
BITOJIHE KOHKPETHOE COAepKaHUEe M HE MMEIOT, KaK MPaBUJIO, MPSIMbIX
aHaJIOTOB B IOPUCIIPYACHLIMU U, KaK MPEACTABIISIETCS, HE HYXKIAIOTCS B IIPO-
M3BOJIbHOM 3aMeHe. HameeMcst, 4To MeXKIUCHMIUTMHAPHBIN XapaKkTep Mpo-
BEIEHHOTO MCCeA0OBAaHMS ONTPABIbIBAET TAKOM IMOIXO]I.

ABTOpP KHUTHU BbIpaXkaeT Mpu3HaTeIbHOCTh Muxanny KoHcTaHTMHOBUUY
TpeymHnkoBy 1 Upune BaneHTnHoBHe PellleTHUKOBOI 3a OeclieHHBIE 3a-
MEYaHUs 1 TIPEUTOXKEHMSI, CTaBILIME MOIIHBIM CTUMYJIOM TSI TTPOAODKEHUST
HaYYHBIX UCCJICTOBAHMI M JOCTHXKEHUST HOBBIX pe3yIbTaToB. Bce Bo3MOXK-
HBIE YITYILIEHUs 1 HETOUHOCTH, pa3yMeeTCsI, IBJISIIOTCSI UTOTOM TBOPUYECTBA
camoro aBTopa. Oco0o Teruible cJIoBa 0J1aro1apHOCTY aIpeCcOBaHbI CYIIPYTe
aBTOpPA, HEM3MEHHO BAOXHOBJISBILEU U MOAACPKUBABILIEN HAYYHBIN I10-
uck, — Bepe AnekcannpoBHe KypoukuHoii1, KOTOpoOii HacTosIIasi KHUTa
U MOCBALLIAETCH.



INTRODUCTION

The efficiency of civil litigation determines the high quality judicial pro-
tection of the rights and legitimate interests of citizens, organizations and the
State. The category of efficiency is not new to Russian jurisprudence. Interest
in the problems of the effectiveness of law, legal regulation and various types
of legal activity appeared in the 70—80-ies of the XX century. The best Soviet
academics thought about the problems of efficiency, created a methodology
for their solution and innovations to improve the effectiveness and efficiency of
legal phenomena. Many of these proposals are still relevant today. The greatest
attention to the problems of efficiency was paid by researchers of legal theory,
judicial system, labor and civil law, criminal procedure law, legal regulation of
research activities, criminology, and sociology of law. Interestingly enough,
the interest of Soviet scientists to the law effectiveness issues coincided with
the period of formation of Economic analysis of law. As the reader knows, ‘law
and economics’ also pays serious attention to efficiency issues.

Rapid development of the legal sphere, large-scale lawmaking and increas-
ing law enforcement practice have again put on the agenda the problems of
the effectiveness of both legal provisions and all types of activities regulated
by law. This is particularly true for the sphere of civil justice, where all as-
pects of judicial activity are subjected to critical analysis with a tenacity that
deserves better application. However, the essence of civil justice efficiency
and the effectiveness of its procedural form — civil proceedings — are covered
in fog. In many countries, academics are trying to clarify these issues; their
various views are given later. A significant contribution to achieving judicial
efficiency has been made by the European Commission for the Efficiency
of Justice (CEPEJ). Its latest biannual report has been published in 2018'.
Researchers all over the world are working hard to find the way to make civil
justice effective’. Some of them apply an economic approach to this. For
instance, Steven Shavell created a basic economic theory of justice’, as well
as a basic model of the appeal process®. Of course, it is still too early to say
that we know all about the efficiency of civil litigation.

' European judicial systems. Efficiency and Quality of Justice. CEPEJ Studies Ne 26.
Strasbourg, 2018.

? Civil Justice between Efficiency and Quality: From Tus Commune to the CEPEJ.
Antwerpen, 2008.

* Shavell S. Foundations of Economic Analysis of Law. Cambridge, 2004.

* Shavell S. The Appeals Process as a Means of Error Correction // The Journal of Legal
Studies. June, 1995.
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Introduction

Notwithstanding the absence of a unified doctrinal understanding of the
‘efficiency’ category, both researchers and practitioners actively use it. It has
become a strange tradition to discuss the ‘low effectiveness’ of civil litigation,
to propose procedural reforms that should resolve all the problems of inef-
ficiency at once. Over the past few years, in many countries of the world,
not only researchers, but also courts have increasingly turned to the category
of efficiency, both when resolving disputes or assessing the quality of court
proceedings. Sometimes judges formulate universal approaches that should
ensure an effective and fair trial in all cases. Even the Supreme courts pay the
serious attention to efficiency issues. For instance, the UK Supreme Court
declared efficiency as a value in order to use time, finances and resources ef-
fectively and efficiently'. It is obvious that the courts’ application of efficiency
logic as well as the corresponding categories needs theoretical support. The
legal doctrine, enriched by the achievements of economics and sociology, can
act as a guide to the ideas of efficiency, rationalization of judicial activities,
and develop realistic proposals to improve the effectiveness of civil justice.

Civil litigation should keep pace with all areas of public life, and ideally,
act ahead of the curve. The necessity to ensure and to improve the effective-
ness of civil justice and its procedural form has determined the purpose of the
research, which results are presented in this book. Analysis of problems of ef-
ficiency of civil proceedings, creation of new scientific ideas, systematization
and development of existing scientific theories, especially of outstanding
Soviet academics, formulation of proposals for improving procedural legisla-
tion — all these measures are taken to define and to ensure the optimal level of
efficiency of Russian civil proceedings. The results were author’s doctrinal and
practical conclusions, which implementation will make the legal proceedings
efficient and economical.

First of all, it is proposed to consider the efficiency of civil litigation as its
characteristic, which determines the real achievement of the goals of judicial
protection of rights and legitimate interests defined by the law with minimal
but necessary costs. Efficiency is determined by a comprehensive compari-
son of, first, goals and actual results, and, second, the results and costs of
achieving them. It characterizes both the efficiency and cost-effectiveness of
judicial proceedings.

Civil litigation is a complex multi-purpose system, and therefore its ef-
fectiveness cannot be a function of achieving one, even the most important
goal. The main goal of civil procedure is the protection of the rights, freedoms
and interests guaranteed by Law, it is provided by the transformation of the

' The Supreme Court Annual Report and Accounts 2018—2019. L., 2019.
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Introduction

rules of law into real statuses. Courts can provide this outcome by resolving
the dispute between the parties, eliminating legal uncertainty by forcing the
obligated person. Civil litigation should ensure that this goal is achieved with
minimal costs of errors and minimal necessary costs. The task of civil litiga-
tion should be considered not simple safeguard, but effective protection of
the rights and legitimate interests of participants in legal relations. Effective
judicial protection means the application of appropriate legal norms to the
parties relations, correlated with the actual results achieved and the costs of
judicial procedures.

Of course, the doctrinal research of the effectiveness of civil litigation
takes into account the well-known concept of proportionality, which played
a primary role in the Lord Woolf reform, when English civil procedure rules
has been updated. However, the concept of proportionality is more focused
on the efficacy of the procedural rules, cost optimization, to a lesser extent it
relates to the efficiency of access to justice, effective court judgments, efficient
appeal and cassation processes.

We are confident that the requirement of efficiency will change the tradi-
tional essence of continental civil procedure, so as judicial activity in general.
The judge does not just assess the facts or apply the rules of law. The judge
must look into the future. A court judgment is rendered not in order to be
made according to a certain form and procedure, but to achieve the main
goal — to protect the rights of persons who need it. The court judgment must
not only be legal and reasonable, but also effective. Civil litigation will be
effective when it results an effective court judgment.

The book defines the criteria that should meet the indicators used to
measure the efficiency of civil litigation. Performance indicators should be
universal; this will allow us to study the effectiveness of civil justice in differ-
ent countries and find comparative efficiency. Performance indicators should
not be confined to the judicial system; they should reflect the role of civil
litigation for the development of the State, its economic and social system.
Indicators should be aggregated; it seems unreasonable to crush the criteria
and indicators to evaluate the effectiveness of the entire judicial system. The
book contains a system of performance indicators that meets these criteria.

The efficiency of civil litigation is a dynamic characteristic; it cannot be
simply fixed by the rules of law. Moreover, the 100% level of efficiency of civil
proceedings is not optimal. The book outlines the prospects for Kaldor-Hicks
efficiency and Pareto-efficiency of civil litigation. It seems not optimal, and
therefore one need not define as a goal the full effectiveness of legal proceed-
ings as a ratio of the result and the cost of achieving it. The optimal level of
efficiency of civil litigation is not the decision of the Legislator, it can only
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be achieved and maintained by legal means that balance system stability and
variability, ensure the functioning of civil litigation in a given mode as well
as to adapt it for changes.

It is proposed to define three groups of legal tools that allow adapting
civil proceedings to solve its tasks in a dynamically changing external en-
vironment. The first group consists of all means of self-adjustment of the
civil justice system specified by law (for instance, differentiation of judicial
procedures). The second group includes procedural means applied by the
court. The third group of tools for optimizing the civil litigation system is
implemented by the parties by their own will. The practical application of
all these tools is proposed to be rationalized through the creation of a set
of economic and legal incentives, ‘shadow prices’. Absolutization of the
court’s role as the sole entity that manages the case deprives civil litigation
efficiency. This circumstance necessitates developing of both backward and
horizontal links between the participants of court proceedings, decentral-
ization and contractualization of civil procedure. For instance, procedural
agreements one can define as a legal form for rational choice among several
possible options of procedural actions.

A great potential for improving the efficiency of civil litigation has the
procedural costs’ ratio optimization, its’ allocation between the state and the
parties. The effective ratio cannot be static and should not be fixed as a rule
of law. The optimal distribution of the all kinds of costs between the state
and private individuals should be differentiated up to the category of the case,
its social significance, the essence of the dispute and the status of litigants.

Courts of appeal and cassation should assess not only the legality and
validity of judgments, but also their effectiveness, as well as the effectiveness
of the entire judicial proceedings. The overall cost of litigation, timeliness of
judicial protection, the effectiveness of the procedure, the optimal distribu-
tion of costs, the effectiveness of judgments, the usage by the court of first
instance all necessary measures to ensure the achievement of the goal — all
of these aspects should be evaluated during the judgment’s revision by higher
instances.

Judicial structures and rules should not restrain the development of civil
turnover, otherwise a more effective and less expensive alternative will be
found. Modern information technologies can and should be considered as
a means of significant reducing costs of civil litigation. In addition, the ma-
chines are able to relieve the courts of simple cases; they are a good alternative
to the widespread development of summary forms of civil cases resolution.
Advanced technologies make it possible to apply to the court more effectively,
to optimize court proceedings, to ensure uniform application of legal provi-
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sions by the court when generating a court decision, to reduce the costs of
erroneous judgments, as well as the costs of appeal and cassation.

One of the prospective ways to improve the efficiency of civil litigation
is its algorithmization. However, it will require a major modification of the
procedural rules. Civil litigation should become algorithmic, and the e-justice
will require reducing discretionary rules. Automation of civil procedure allows
to unify it significantly. Automation of legal proceedings will inevitably affect
the sphere of substantive law. The condition for high-quality and effective use
of computers in civil proceedings is the formalization of legal provisions, the
translation into machine language of rules created for people.

A common feature of modern academic works and practical generaliza-
tions in the field of civil justice efficiency is the analysis of specific judicial
systems, usually their status and organizational structure, supplemented
by proposals for adjusting the current procedural legislation. Often, this
analysis is summed up by author’s or expert proposals for the modification
of particular legal norms, institutions, or a group of interrelated procedural
structures. Incomparably less often, researchers turn their attention to the
issues of social value and effectiveness of the entire civil justice system, and
try to predict the social consequences of purely legal, at first glance, reforms.
Meanwhile, the assessment of the prospects and consequences of any judicial
reforms requires, in our opinion, a developed doctrinal footing that combines
the achievements of not only legal, but also other social sciences, primarily
institutional economics and the sociology of law.

A comprehensive study of the effectiveness of civil litigation on an inter-
disciplinary basis has a great positive potential for both doctrine and legal
practice. New approaches to effectiveness, ideas and concepts will allow not
only to appraise the efficiency of the judicial activities, but also to substantiate
theoretically and verify proposals, which implementation will improve the
efficiency of judicial protection of rights, freedoms and legitimate interests
of citizens, organizations and the State. The presented work contains the
author’s vision of the doctrinal ‘Concept of the Efficiency of Civil Litigation’,
the effectiveness of civil procedure law, formulated proposals for solving actual
problems and preventing the occurrence of similar difficulties in the future.
Largely, the Concept is based on the achievements of law and economics.

The Concept of the efficiency of civil litigation is a set of views on judicial
proceedings as a form of effective protection of rights and freedoms, a proce-
dural form of legal norms implementation by the courts, objectified through
the activity of resolving civil cases. The Concept not only offers a certain way
to understand efficiency, or formulates a guiding idea for its search, analysis
and development, allows us to form a common understanding, a common
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idea. It seems to be a basis for the procedural tools selection, which will help
to solve practical problems to ensure the efficiency of civil litigation. This
approach allows us to look at the problem in a comprehensive style, com-
bine the achievements of legal sciences, economics and sociology and apply
advanced research methods. It is proposed to consider the efficiency of civil
litigation as an integrating category that combines efficient access to justice,
efficient court proceedings, efficient court judgment and effective appeal and
cassation processes resulting from the implementation of effective rules of
procedural law.

Special emphasis in assessing the efficiency of civil litigation, as is known,
is placed by adherents of the mass ADR usage, as well as various types of
conciliation procedures. Civil litigation in their eyes traditionally, by default,
looks ineffective, which is proposed to be an argument in favor of out-of-court
settlement of disputes. Often such assessments are drawn from scientific-
popular literature, without special analysis of their compliance with legal
reality. The theory of judicial efficiency seems to allow us to formulate our
own positions that take into account legal, economic and social realities.

The research of the effectiveness of civil proceedings and its individual
elements was accompanied by the active use of sociology of law, a systematic
approach and economic approach to law (law and economics). We are con-
vinced that the multidisciplinary nature of the research justifies this approach.

The author of the book is grateful to Prof. Mikhail Treushnikov (Lo-
monosov Moscow State University) and Prof. Irina Reshetnikova (Ural State
Law University), for their invaluable comments and suggestions, which have
become a powerful incentive for continuing research and achieving new re-
sults. All possible omissions and inaccuracies, of course, are the result of the
author’s own creativity. Especially warm words of gratitude are addressed to
the author’s wife, who has always inspired and supported this research, Vera
Kurochkina, to whom this book is dedicated.



MMABA 1

TEOPUA SOOEKTUBHOCTHU
W LEJTU TPAXKAAHCKOIO CYAOMNPOM3BOACTBA

1. OcHOBHble NoAXoAbl K n3yueHuio 3pdeKTNBHOCTY
rpak4aHCKoro Cyaonpon3BoAcTBa

Koncturynus Poccuiickoit @eaepaumu (4. 1 ct. 46), Beceobias ne-
KJlapauus mpaB yejoBeka (ctT. 8), KoHBeHIIMS 0 3alluTe MpaB yeJoBeKa
¥ OCHOBHBIX ¢B00OOJ (11. 1 cT. 6), MeXIyHapOIHBIN MaKT O TPaXkIaHCKUX
M TIOJIUTHUYECKMX TpaBax (1. 1 cT. 14) rapaHTUPYIOT KaxkaomMy 3(PpPeKTuB-
HYIO CyieOHYI0 3a1IUTy, 3(p(PeKTUBHOE BOCCTAHOBJIEHUE B IIpaBax cyaaMU
B CJlyyae HapylIEHMSI €r0 OCHOBHBIX IIpaB, MPEI0CTaBIEHHbBIX 3aKOHOM.
Pe3ynbTaTBHOCTH CyeOHOI 3alUThI 1 BOCCTAHOBJICHMS B IIpaBax ompeje-
JISIETCSI Mpexe Bcero 3(pheKTUBHOCTHIO IPaskIaHCKOTO CYI0IPOM3BOICTBA
Kak TpoleccyanbHol (opMbl cyaedHoi nesarenbHocTU. Kak u3BectHo,
«c 2014 roma B Poccuiickoit Menepalini Mocjien0BaTesibHO peaan3yercs
TpeThs cynaeOHast pedpopma, 3agaum KOTOPOl — 00eCTIeUnTh JajabHeliee
pa3BUTUE IIPABOCYIUSI, €T0 MOAEPHUBALINIO, HOBbICUMb €20 KAYeCME0 U ()~
gexmusHocmsb, 00eCIIEYUTh BHICOKUI YPOBEHDb MPABOBOM 3alUILIEHHO-
CTHU TpaxkaaH M OpraHU3allrii, TOBepUs IPpakIaHCKOIO O0IIeCTBa K CYMY...
Ha TtpeTtbem aTane cynedHol pehopMbl HEOOXOTUMO MOOEPHU3UPOBAMD
cyoonpouseo0cmeo, ¢ mem 4moobL OHO CMano bonee PHeKmueHbIM»' .

DD DEeKTUBHOCTH TPABOCYAMS IO TPAXKIAHCKUM JIeJiaM He eIMHOXKIIBI I10-
SIBJISUIACh B (DOKYCE HAayYHBIX UCCIieNoBaHUii. B coBeTcKoe BpeMst yueHbIMU
Axanemun Hayk CCCP uncciaenoBaiuch ImyTy MOBBIIIEHUS 3(PHEeKTUBHOCTU
MPaBOCYAUS 10 TPAXKIAHCKUM fAejaM. MeXIUCIUIUIMHAPHbBIC UCCIeI0Ba-
HUs C IPUMEHEHUEM METOI0B COLIMOJIOTMU, TEOPUU CUCTEM 00OraTuiIn
MpaBoByi0 HayKy. Oco60ro BHUMaHUs 3aC1yKUBAeT UCCIEI0BaHUE, ITPO-
BeaeHHoe B 70-x rr. XX B. MHcTUTyTOM rocynapcTBa u rnpaBa AH CCCP>.
IMapannenbHO TPOBOAMINCH HAyYHBIE UCclienoBaHUS 3DPEKTUBHOCTU
Mpasa, MPaBOBOI0 PEryJMpPOBaHUs U MPABOIPUMEHEHMSI, pa3pabaThiBa-

' CM. noppoGHee: Momomos B.B. Cyne6rast pechopma 2018 roza B Poccniickoit @enepa-
LMW KOHLIETIIIVSI, 11eJTH, conepskanue // 2KypHai poccuiickoro nipasa. 2018. Ne 10. C. 136, 137.

? Ilempyxun U.JI., Bamypos I'11., Mopwaxosa T.I. Teopernyeckuie 0CHOBbI 3(hHeKTUB-
HocTH TipaBocynusi. M., 1979.
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