NPEAUCIIOBUE K MATOMY U3AAHUIO

IlepBoe M3gaHMe HACTOSIIETO YYeOHMKA BBIIIJIO B CBET 15 JleT Ha3am,
¥ C MOMEHTA BbIX0Ja MPEABIAYIIIETO, YETBEPTOrO U3TAHMSI MPOIILIO yKe TPU
roga. HecMoTpst Ha cTaOMIIBHOCTD TTPABOBOTO PETYJIMPOBAHUS CEMEHBIX
OTHOIIIEHU 1, 0COOEHHO B CPAaBHEHMU C AIMUHUCTPATUBHBIMM WY HAJIOTO-
BBIMU, 3aKOHOJIATEILCTBO B 3TOM chpepe TakkKe MpeTeprieBacT U3MEHEHMSI.
PaszBuBaetcs u cynedbHas mpaktuka. [TosiBUIMCh HOBbIE MCCIEIOBaAHUS
B 9TOI 00J1aCTH.

Oco0y10 3HAYMMOCTh, O€3yCITOBHO, UMEIOT MonpaBku K KoHcTuTy-
uuu P®, HarnpaBlieHHbIE Ha 3alllUTy CEMEMHBIX LIEHHOCTEH U COLMAIb-
Hoe obecrieyeHune neTeit u apyrux wieHoB ceMbu. [TyHKT 4 1. 67.1 KoH-
ctutyuuun P® B penakiuu 3akoHa PD o nonpaske Kk Koncruryuuu PO
oT 14 mapra 2020 r. Ne 1-DK3 «O coBeplIeHCTBOBAHUN PETYIMPOBAHUS
OTIEJIbHBIX BOIIPOCOB OPraHMU3aM U (PYHKIIMOHUPOBAHUS MyOJIMYHOMN
BJIACTH» MPEAYCMATPUBAET, YTO NETHU SBJISIOTCS BaXKHEUIIMM IIPUOPUTE-
TOM rocynapctBeHHoi monutuku Poccun. [TpoBosriaiiaercst mpuopuTeT
CEMENHOro BOCIIUTAHUS.

KpomMme Toro, Bo uCrosiHEeHUM U3MEHEHU I, BHECEHHBIX B KoHCTUTY-
o P® B yacTu ee COOTHOLIEHUS ¢ MEXIYHAPOJAHBIMU JOTOBOPaMH,
BaxkKHOE 3Ha4YeHUE NMEIOT n3MeHeHusd B cT. 6 CemeitHoro xkonekca P®D,
Kacaroluecst HeIOMyIeH!s] MPUMEHEHUs IIPaBUJI MEKIYHAPOIHBIX 10~
roBopoB Poccuiickoit @enepauini B MCTOJKOBAaHUH, TTPOTUBOPEYALLEM
Konctutyunu Poccuiickoit Meneparimu.

M3MmeHeHus 3aTpOHYIM U HEKOTOPbBIE aCIEeKThI IIPaBOBOTO MOJOXKEHUS
HECOBEPIIEHHOJIETHUX JeTell, B YaCTHOCTHU, OIPEeIeHO ITpaBo OpaTheB
M cecTep Ha o0y4yeHHe B OJHOI y4eOHOI opraHu3alun, yTOYHEHO TpaBo
pebeHKa Ha MMsI, a TaKKe 3HAUMTEJIbHOE BHUMAaHME YACJICHO ITPaBOBOMY
MOJIOXKEHUIO YJICHOB CEMbH, NMEIOIINX ITPAaBO Ha MOJyYEeHUE aTUMEHTOB.

He oGonui BHUMaHUEM MHCTUTYT CEMbU U LIU(POBbIC TEXHOJIOTUU.
Co3naHue efuHBIX THOOPMAILIMOHHBIX 0a3, UCIOJIb30BaHUE IJIEKTPOH-
HBIX MEXaHU3MOB JOKYMEHTOO0OPOTa, YIIPOIIEHUE MEXXBEIOMCTBEHHO-
ro B3aMMOJACHCTBUS TOCYIaPCTBEHHBIX OPTraHOB TTOBJIMSIIIO Ha MPOLIECC
oopMIIeHUsT aKTOB IPaXkIaHCKOTO COCTOSTHUS (perucTpaluy 0paka, ero
pacTOpKeHUsI, poKACHUS pedeHKa U Ap.).

Bce nepeuncieHHoe, BHECEHUE U3MEHEHUI U TOTIOJTHEHU B CBSI3U
C UBMEHEHUSIMU IPYTUX 3aKOHOAATEJbHBIX aKTOB ((henepaabHbIX 3aKOHOB
oT 15 Hos6pst 1997 r. Ne 143-MD3 «O06 akrax rpazkaaHCKOro COCTOSIHUSI»,
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Mpepuncnosue K NATOMY U34aHUIO

oT 24 uronst 1998 r. Ne 124-MD3 «O6 OCHOBHBIX TapaHTUSIX ITpaB pedbeHKa
B Poccuiickoit Menepaun» u ap.), a TakKKe HOBasl cyaeOHasT MpakThKa
(mocranosienue ITnenyma Bepxosaoro Cyna P® or 26 nexabpst 2017 r.
Ne 56 «O mpuMeHeHNHN CyIaMu 3aKOHOIATEIbCTBA ITPY PACCMOTPEHUH 1€,
CBSI3aHHBIX CO B3bICKAHMEM aJIMMEHTOB» U JIp.) AaJIM aBTOPaM OCHOBaHUE
J0paboTaTh U AOMOJHUTD paHee U3JAHHYIO KHUTY.

11.B. Kpawenunnuxos

SAnBapn 2022 r.



NPEAUCIIOBUE K YHETBEPTOMY U3AAHUIO

BuumaHuio ynuTaTteneii npeajaraetcs yueoOHuk «CemMeiiHOe MpaBo».
B naHHoi1 paboTe paccMaTprBarOTCs BOIPOCHI CEMEMHOTO MpaBa, U3yYeHre
KOTOPBIX MPEAYCMOTPEHO YUeOHBIMU TIJIAHAMU BBICIIUX IOPUIUIECKUX
yueOHBIX 3aBEICHUIA.

Hacrosimmit yaeOHUK 3HAKOMUT YMTaTEeil ¢ OCHOBHBIMM TTOJIOXKE-
HUSIMM CEMEHHOTO MpaBa, ¢ UICTOPUEH pa3BUTUSI OCHOBHBIX MHCTUTYTOB
CeMeIHOro mpasa, ¢ TOPEBOJTIOLIMOHHBIM, COBETCKMM U 3apyOeKHBIM Ce-
MEHHBIM 3aKOHOJIATEbCTBOM, a TaKXKe C COBPEMEHHBIMU TEHACHIIMSIMU
Pa3BUTHS POCCUIICKOTO ceMeltHOro TMpaBa. B HeM mpoaHanu3upoBaHbI BCe
OCHOBHbBIE TEMbI Kypca: TIpeaIMeT U METO] CEMEHHOTO MpaBa, ero NCTOYHU-
KW Y TIPUHIIMIIBI, MHCTUTYT Opaka, JUUYHBIE U MMYILIECTBEHHBIE OTHOIIIE-
HUSI MEXIY CynpyraMu, OCOOEHHOCTH POIMTEILCKUX MPABOOTHOIIECHUIA,
aJTMMEHTHBIE 00s13aTeNIbCTBA, (POPMBI YCTPOMCTBA AeTel, OCTABIIMXCS Oe3
nore4YeHus: poauTesieil, 0COOEHHOCTU CEMEMHBIX OTHOIIEHUI C yYaCTUEM
MHOCTPAHHOTO 3JIEMEHTA.

Cpenu HanboJIee BaXKHBIX TTPAKTUYECKUX MTPOOJIeM CeMEeHOro mpaBa,
paccMaTpUBaeMbIX B yYeOHUKE, HAMOOJBIIYIO0 aKTyaTbHOCTh UMEIOT BOIIPO-
ChI, BOHUKAIOIIKE TTPY PACCMOTPEHUH CEMEMHBIX CITOPOB B CyAaX, B 4YacT-
HOCTH CITOPOB O pa3zelie UMYIIECTBa, O PACTOPXKEHUU Opaka, O B3bICKAHUU
aJJMMEHTOB, 00 yCchIHOBNIeHUU. [1pu paccMoTpeHUM MPaKTUUECKUX TTpodIeM
HCIIOJIb30BaHbI CyneOHbIe neya u3 npakTuku KoncruryumonHoro Cyna
Poccniickoit @enepanun, BepxosHoro Cyna Poccuiickoit @enepannn,
00J1aCTHBIX, KPaeBbIX U APYTUX CYIOB O0ILIeH opucaukiumu Poccuiickoii
denepannn.

OCHOBOIT U3y4eHUST TEOPETUIECKUX MTPOOIeM AeHCTBYIONIErO 3aKOHO-
natenbeTBa ctai CeMeiiHbli Kogeke Poccuiickoit Denepaiinu, otaebHbIE
HOPMBI KOTOPOT'O B COOTHOIIEHUM ¢ I'paxkmaHckuM Kogekcom Poccuii-
ckoit denepariu, APYruMyu HOPMATHBHBIMU MTPABOBBIMU AKTAMU, & TAKXKE
C MEXIyHapoaHbIMU JoroBopamu Poccuiickoii Denepaliny aHaIM3UPyIOTCst
B HACTOSIILIEM YYEeOHMKE MPUMEHHUTEbHO K TeMaM y4eOHOU MporpaMMbl
0 CEMEUHOMY MpaBy.

Ocob60e BHUMaHNE B yUeOHUKE YACSIETCS JOTOBOPHBIM MHCTUTYTaM
CeMeIHOro mpasa, peryJnupyeMbIM HOpMaMU He TOJIbKO CEMEHOro, HO 1
rpaXKIaHCKOTO 3aKOHONATEJILCTBA, @ UMEHHO OpauHOMY JOTOBOPY, aTUMEHT-
HoMy comiaieHuto u ap. [Toapo6GHo npoaHaau3upoBaHbl DenepaibHbIiA
3aKOH «O0 oreKe 1 MOIMeYNTEIbCTBE» U aKThl, IPUHATHIE HA €r0 OCHOBE.



Mpepuncnosue K 4yeTBepTOMy U3AaHUIO

B yueOGHUKe MCcTI0IB30BaHbI COBpEMEHHOE 3aKOHOAAaTeNbCTBO Poccuii-
ckoit Deneparuu (1o coctossHUIO Ha 1 ceHTs10ps 2018 1.) 1 3apyOekKHbIX
CTpaH, cyaeOHasl MpakTUKa, MeXXKIyHapOIHbIE JOTOBOPHI, a TAKXKE TOPEBO-
JIIOLIMOHHAs JIUTepaTypa.

11.B. Kpawenunnuxos

Cents16pb 2018 1.



BBEJEHWE

CeMeiiHOe MpaBO MPEaCcTaBiIsIeT CO00il MHOTOTPAaHHOE TTOHSITUE: 3TO
¥ COBOKYITHOCTD ITPABOBBIX HOPM, PETYIUPYIOLINX CEMEWHBIE OTHOIICHUS,
MX pa3BUTHE, U IPUMEHEHME UX Ha TIPAKTUKE, U KPOME TOTO, MpeACTaBie-
HUS B OOIIIECTBE U HayKe 00 3TUX caMbIX HOpMax. CyIIIeCTBYIOT pa3InyHbIe
TOUYKM 3PEHUS HA IOPUIUYECKYIO TPUPOILY CEMEIHOTO TTpaBa, KOTOPhIE BbI-
paxaroTcsi, B YaCTHOCTHU, IMIPU PACCMOTPEHUU BOIIPOCa O TOM, SIBJISIETCS JIU
CeMeiTHOe 3aKOHOIATEILCTBO CAMOCTOSITEIbHOM OTPAC/IbIO MU MOA0Tpac-
JIbIO TPaXXIAHCKOTO 3aKOHOAATeIbCTBA. JIaHHBIN BOMPOC CTajl MPeIMETOM
o0cyxxneHus eiie B KoHIe 30-X IT. MPOIIJIOro Beka, HO UCClea0BaTeIn
MEePUOINYECKM BO3BpaIlalOTCs K NUCKYCCUHU IO 3Tomy ToBony. [locie
BO3BpAILIEHUS YaCTHOTO MpaBa 3TU AUCKYCCUU HE MPEACTABISIOT O0IBIIIOTO
uHTepeca. M rpaxxgaHcKoe, U ceMeitHOe TTpaBo BXOMAST B YaCTHOE TIPaBo.

B nauane XX B. A.W. 3aropoBcKuii onpenenni, 4To CeMbs €CTh IPYII-
ma JIMIl, CBSI3aHHBIX OPAaKOM MJIM POACTBOM, XKUBYIIIUX COBMECTHO IPYT
C Ipyrom'.

MHCTUTYT ceMbM U TIPaBOBOTO PETYJIUPOBAHUS CEMEMHBIX OTHOIIEHU I
MMeeT 3HAUMTEIbHBIN MePUOI UCTOPUUYECKOTO Pa3BUTHS — OT MEPBOOBIT-
HOM, maTpuapxajabHON CEMbHU A0 COBPEMEHHOII MOHOTaMHOI, OT 0ObIYaeB
110 KOTU(DUIIMPOBAHHBIX aKTOB, PErYJIMPYIOIINX CEMEHbBIC OTHOIIICHMSI.

B GonbpIIMHCTBE rocynapcTB ceMeilHble OTHOIIEHUS PEryIUPYIOTCS
rpaXkIaHCKMM 3aKOHOIATEIbCTBOM, a TakKe CIelMaJIbHbBIMU 3aKOHAMMU,
3a4aCTyI0 pa3pO3HEHHBIMU, ITOCBSIIIEHHBIMU BOIIpocaM Opaka, ITpaBOBOTO
TOJIOXKEHMST KEHILMH, IeTeit 1 oreku. Tak, B cTpaHax KOHTMHEHTAJIbHOM
CHUCTEeMBbI TTpaBa UICTOYHMKAMM TTPABOBOTO PETYJIMPOBAHUST CEMEWHBIX OT-
HOILIEHU SIBJISIIOTCS OTAEIbHBIE Pa3aesibl IPaxkIaHCKMX KOIEKCOB U yJI0Xe-
Huit — HanipuMep, B I'epmanun, I'perun, Utanun, MUcnianuu, Bo @paHunm,
B llBeiinapuu. B psne cTpaH OeiicTBYIOT crieliMalibHbIe 3aKOHBI 0 Opake,
00 MMYILIECTBE CYNPYTOB, O IPAaBOBOM MOJIOXKEHUU AeTei, 00 YChIHOBICHUN
(Benukobpuranus, Benrpus, Hanus, U3pauns, Ucnanausa, Kanana, [onb-
mra, Xopsatust, Yexus u ap.). Muorna Hapsiny ¢ I'paxkmaHCcKUM KOIEKCOM
NEWCTBYIOT CIIeIIMaIbHble 3aKOHBI, PErYJIMPYIOIINe CeMEeHbIe OTHOILICHUS
(ABctpus, Eruner u ap.). KonudumpoBaHHbIe aKThI 110 CEMEITHOMY Mpa-
BY XapaKTepPHbI B MEHBIIIEH CTENIEHU U AEHCTBYIOT B OCHOBHOM B OBIBIIINX

' CM.: 3aeoposciuii A. . Kype cemeiinoro npasa (ro n3a.: Onecca, 1909). M.: 3epuaso,
2003. C. 1.
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BeepeHune

pecnyonukax CCCP (AzepoOaitmxkan, benapych, Kazaxcran u np.), a Takxke
B An6anuu, Aimskupe, bosirapun, Bo BoetHame, B I'Bunee, Memene, Ka6o-
Bepne v np. B psime MycyabMaHCKUX CTpaH ceMeilHbie OTHOIIEHUS Tpaan-
LIMOHHO PETYJIMPYIOTCSI HOpMaMu OOBIYHOTO TIpaBa.

CeMeliHbIe OTHOIIIEHNSI, CXOAHBIE C TPaKAaHCKO-TTPABOBBIMU OTHO-
LIEHUSIMU, BMECTE C TeM MMEIOT U CYIIECTBEHHbIC pa3jInyusi, 00yCI0B-
JIEHHBbIE UX JIMYHOCTHBIM 37ieMeHTOM. OTMeyvast pa3ainyus MexXIy ceMeii-
HBIMM Y TPaXKIaHCKUMMU MTpaBooTHoLIeHUsIMU, A. . 3aropoBcKuii nmcant:
«PerynupoBaHue TpaBoM OTHOIIIEHUI CEMEIHBIX TOpa3no TpyaHee, YeM
OTHOIICHUI UMyIIecTBeHHbIX. ConepKaHne UMYIIIECTBEHHBIX OTHOLIEHU I
CBOOOMHO: B Mpeneax, yKa3aHHBIX 3aKOHOM, OHU OOBIKHOBEHHO TIPEI0-
CTaBJICHBI JIMYHOI BOJIE U YCMOTPEHUIO, OT TOIO UMYIIECTBEHHbIE MpaBa
KpaitHe pa3HooOpa3Hbl. ConepkaHue OTHOLLIEHU CEMEIMHBIX B OOJIbIIH-
CTBE CJIyYaeB JaHO CaAMOM IIPUPOAON, BEJIEHUS KOTOPOI MPaBO TOJbKO OC-
BeIllaeT ¥ IPUHOPABIMBAET K IMMOTPEOHOCTSIM OO1IeXKUTUS. Bo3HUKHOBEHME
M TIpEKpallieH1e UMYIIIECTBEHHBIX OTHOILIIEHU ! CBOOOIHO, BO3HUKHOBEHUE
OTHOILLIEHUI CEMEIHBIX — MHOTIa CBOOOAHO (OpaK), MHOrAa HeT (COI03 Po-
IUTeNelt 1 neTeit), a mpeKpalleHue OCTaBJIeHO BHE YCMOTPEHUS YaCTHOM
BOJIM; UMYILIECTBEHHBIC ITpaBa OTUYYXIaeMbl M IEPEHOCUMBI Ha IPYTHX;
CeMeliHbIe HEe OTUYXKIaeMbl M CBSI3aHbI C U3BECTHBIM JIMIIOM; OT UMYIIE-
CTBEHHBIX OTHOIIIEHUII MOXHO OTKa3aThCsl, B chepe CeMEHbIX OTHOIIIE-
HUI OTpeYeHNEe HEMBICTMMO; UMYIIIECTBEHHbIE OTHOIIICHUS MOCTYITHBI LTSI
BCSIKOTO CyOBeKTa MpaBa, CeMeiHbIe BO3MOXKHBI TOJIBKO TSI (DU3UYECKUX
JIUIT; UMYIIECTBEHHbIC OTHOILIEHUSI OOBIKHOBEHHO BPEMEHHBI, CeMEIHbBIC
He orpaHUYeHbI BO BpeMeHU... HopMbI ceMelfHOro mmpaBa 3aKjIroualoT B cebe
B 3HAUMTEJILHOI CTETMIEHU 3JIEMEHT MyOJMYHBIN, TOrIa KaKk HOpMbI ITpaBa
MMYILIECTBEHHOTO 3aIeyaTIeHbl XapaKTepoOM ITPUBATHBIM» .

HMHTepec K nmpobiieMaM ceMeiHOro mpasa 3a MmocjaeaHue ToAbl He OC-
JlabeBaeT, a cKopee, Ha00OPOT, C KaXIbIM roJI0M IPUOOPETaeT BCE HOBOE
¥ HOBOE 3ByYaHHue. DTO 00YCIIOBIEHO KaK COBEPIIICHCTBOBAHNEM CHCTEMBI
POCCUIICKOTO CEMEMHOI0 3aKOHOAATEIbCTBA, TaK U MOBBIIIEHHBIM BHU-
MaHMeM rocy1apcTBa U 00IIIeCTBa B MOCJIEAHEE BPEMsI K BOIIPOCAM CEMbH,
MaTepUHCTBA U JETCTBA, YTO MIPEOTNPENEICHO HEOOXOMMMOCTBIO PEILICHUST
JeMorpacrIecKuX U MHBIX COLMAIbHBIX ITPOOJIEM CTPaHBI.

M3yueHue cemMeitHOTO TpaBa KakK HayKW OCHOBBIBAE€TCSI HA COBPEMEH-
HOM, JOPEBOJIOLIMOHHOM POCCUIICKOM, COBETCKOM CEMEWHOM 3aKOHO-
JaTeJIbCTBE, CEMEMHOM 3aKOHONATEILCTBE 3apYOCKHBIX CTPaH, a TAKXKe
Ha MEXIYHapOIHBIX JOrOBOpaX, MPAaKTUKE CYIOB OOIIEH IOpUCIUKIINN,

' Baeoposcruii A.H. Kypc cemeiitoro npasa. C. 3.
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BeepeHue

JMIOPEBOJIIOLIMOHHOM Y COBPEMEHHOI POCCUMCKOM JIMTEPATYpe MO CEMEN-
HOMY NpaBy, 000011eHHOI B § 5 171, 1 HacTosIIero yueOHuKa.

Bbasucom mi1g n3yueHust COBpeMeHHBIX MPobJieM ceMeliHoro npasa Poc-
cniickoii Menepanmu cayxkut CemeiiHblii Kogeke Poccuiickoit @enepaninn
(manee — Cemeitnbiii Kogeke, CK P®, CK), Bcrynusiimii B cuiy 1 mapra
1996 r. B cooTBeTcTBMY ¢ TaHHBIM KOeKcoM ceMeliHOe 3aKOHOIATEIbCTBO
peryJupyer:

e BO-IIEPBBIX, YCTAHOBJIECHME MTOPSIIKA U YCJIOBUIA BCTYILJICHUSI B OpaK;
e BO-BTOPbIX, JUYHbIC U UMYIIECTBEHHbIC OTHOILIEHMsI, BO3HUKAIOIIUE

B CEMbE MEXIY WICHaMU CEMbU: CYIIpyraMu, POAMTEISIMU U IETbMMU,

B TOM UYMCJIe MEXTY YCBIHOBUTEJISIMU U YChIHOBJIEHHBIMU, a B CITy4dasix

U IIpeaesax, MpeayCMOTPEHHBIX CEMEMHBIM 3aKOHOMATEIbCTBOM, —

MEXIY IPYTUMU POICTBEHHUKAMM Y MHBIMM JIMLIAMU;

e B-TPETbUX, (DOPMbI 1 ITOPSIIOK YCTPOMCTBA B CEMbIO JIETEi, OCTABILIMXCS
0e3 MmoreyeHust poIuTeneit;
e B-YETBEPTHIX, OCOOEHHOCTU CEMEMHBIX OTHOLIEHUI C ydacTUEM MHO-

CTPAHHOTO BJIEMEHTA.

CeMmeitHOe 3aKOHOAATEIBCTBO B COOTBETCTBUM ¢ KoHcTuTyMeit Poccutii-
ckoit Menepannn (nanee — Koncrturyuust PM) HaxoauTcss B COBMECTHOM
BeneHun Poccnm 1 ee cyobekTOB (1. «K» 4. 1 c1. 72). Kak caenyer u3 4. 2
cT. 72 OcHOBHOrO 3aKOHa, IO ceMeHOMY 3aKOHOAATEILCTBY JOJIKHBI U3-
JaBaThCsl (hefepaabHble 3aKOHBI U IIPUHUMAEMBbIE B COOTBETCTBUU C HUMU
3aKOHbI U MHbIE HOPMAaTHUBHBIE IIPABOBbIC aKThl CYyOBEKTOB Poccuiickoit
®denepanun. I1pu atoM cornacHo 4. 5 cr. 76 Koncturyuun P® 3akoHbI
U MHbIE HOPMATUBHBIC TIPABOBBIC aKThI CyObekTOB PDenepaliiu He MOTYT
MPOTUBOPEYUTD (penepaabHBIM 3aKOHaM. B ciryyae Takoro mpotuBopeuust
MIPUOPUTET UMEIOT (beiepaibHbIe 3aKOHBI.

B cBs131 ¢ U3JI0XKEHHBIM B y4eOHMKE IIPU PACCMOTPEHUU OTAEIbHBIX
BOIIPOCOB MCIOJIb30BaHO 3aKOHOAATEILCTBO CYObeKTOB PDenepaliniu.

B HacrosiiemM yueOHUKe MpeIcTaBjieHa BO3BMOXKHOCTb 03HAKOMUTHCS
¢ HauboJjiee YCTOSIBIIMMUCS B3IJISIAAMU MPEACTaBUTENICH OTeYeCTBEHHOM
JOKTPMHBI, @ TAKXKE C HEKOTOPBIMHU CIIOPHBIMU BOIIPOCAMHU, PACCMOTPEHUE
KOTOPBIX OCHOBBIBAECTCS Ha PA3IMYHBIX TOYKAX 3PEHUS YYEHBIX U ITPAKTH-
KOB, ITOMOTaIOIIKX YUTATEII0 BbIpabOTaTh COOCTBEHHYIO MTO3UIIMIO TIPU
pelleHUH OTACJIbHBIX ITPOOJIEM CEMEMHOIO IIpaBa.



MaBa 1

NMOHATUE CEMEWUHOIO MNPABA.
MPUHLMMbI CEMEMHOTIO NMPABA

§ 1. MoHATME 1 NpegMeT ceMeliHOro Npaga
1 ceMelHOro 3aKoHoAaTeNIbCTBa

CrnoBocoueTaHue (TepMUH) «CeMeHOe TTpaBo» UCTIONIb3YETCs AJIsl 000-
3HaYEHUS Pa3HOTO poja MOHATHUI.

Bo-1iepBhIX, 0 ceMeiiHOM MpaBe rOBOPST KaK O COBOKYITHOCTH (CHUCTe-
M€) HOPM, PETYJIUPYIOIINX CeMeiHbIe OTHOIIIEHUS (CeMeliHOe TTpaBo Kak
oTpacJb Ipana)’.

Bo-BTOpBIX, MHOTIA CEMEMHBIM MMPABOM Ha3bIBaIOT COBOKYITHOCTH (CH-
CTeMY) HOPMATUBHBIX aKTOB, COAEPXKAIIUX CEMEHHO-TTPAaBOBbIC HOPMBI,
T.€. CeMeHOE 3aKOHOAATEIbCTBO.

B-TpeTbux, ceMeiHBIM MPpaBOM MUMEHYIOT COBOKYITHOCTb (CUCTEMY)
3HAHMI O CEMEITHO-TIPABOBLIX SIBIEHMSIX, T.€. HAYKy (CeMelfHoe MpaBo Kak
Hayka).

W HakoHell, B-4eTBEPTHIX, B yYeOHBIX 3aBEACHUSIX MPEIIOAACTCS yueOHast
nucuuruinHa «CeMeitHoe mpaBo».

Ilpedmemonm cemeiinozo npasa seasemcs COBOKYNHOCMb (cucmema) om-
HOWleHUIl, pe2yaupyemblX COOMBemMCcmayueil Ompacavio npasa (cemeilHblx
omnouteruit). TIOHSITHO, YTO XapaKTepPUCTUKA TAKOTO PO/a COLIMAIbHBIX
CBsI3eil BpsII JIM BO3MOXKHA 0€3 ONpeaeaeHUs KITI0UeBOTO TTOHSTHS O TOM,
4yT0 ecTh ceMbs. Okoiso 100 et Hazan B.U. Cunaiickuii ormeuan: «K co-
JKaJIeHUI0, B HaIlleM IpaBe MOHSTUE CEMbH JIUIIEHO BCSIKOW OmpeneieH-
HOCTH U sicHOCTU»’. C TeX IOp B 3TOM BOIPOCE Majio YTO U3MEHUJIOCH.
[Mo-npexxHeMy HeT JieraabHOTO OMpeeIeHUsI CEMbU (1a M HY>KHO JI OHO?).
B pas3nuuHbIX OTpacsix 3aKOHOAATEIbCTBA (TPaKIaHCKOM, XWIMIITHOM,
TPYIOBOM U JIp.) B IOHSATHE CEMbU BKJIaAbIBaeTCs pa3Hoe comepxkaHue. Kak
M TIPEXIE, MPOAOJKAIOTCS CIIOPBI U B IOPUANYECKOI HayKe’.

' HekoTopoe pacrpocTpaHeH!e NMEET TOUKa 3pEHHsl, B COOTBETCTBUH C KOTOPOIi ce-
MeIHOe TIPaBo MPEACTABISIET COO0 MOAOTPACIb MpaBa rpaxkaaHckoro. Cm. 06 atom: Heuae-
6a A.M. Cemeiinoe nipaBo Poccuiickoit Denepannn: YueOHUK. 8-¢ u3M., mepepad. u nom. M.:
HOpaiit, 2021. C. 21-24.

* Cunaiickuii B.H. Pycckoe rpaxaanckoe npaso. M.: Cratyr, 2002. C. 483.

3 o o
O0630p MHEHUI CM. B § 3 HACTOSIIIEH IJIaBhI.
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Mnaga 1. MOHATUE CEMEVHOTO NPABA. MPUHLMbI CEMEVIHOTO MPABA

Kak mpencraBiasercsi, C TOYKM 3pEHUS FOPUINIECKOM TTOHSITUE «CeMbs»
He MMeeT U He MOXET MMETh YETKOTO U He3bI0eMoro coaepxaHus. MHoe
JIEJIO — OIPEe/ICHUE Kpyed 4AeHO8 ceMbl. 3AaKOH, «OTTaIKUBAsICh» OT O0bI-
JNIEHHOTO MTOHMMAaHMUS CEMbU, TPeCIenysl OnpeaeIeHHbIE 1IeJIN, YKa3bIiBaeT,
KOTO CJIeyeT OTHOCUTD K YMCITY YWIEHOB ceMbM. [1pu 3TOM Helb3s oTpuLIaTh
HaJIMYUS U3PSIAHOM J0JIM CyOBEeKTUBU3MA.

KoHeuHo, mpu co3maHuy 3aKOHa HET U He MOXEeT ObITh HUYEeM He orpa-
HUYEHHOTO Mpou3Boa (IIOTOMY U CKa3aHO, YTO 3aKOH «OTTaJIKMBACTCS»
OT OOBIIEHHOTO MOHUMaHUs ceMbr). Ho MeHsieTcs Hallle mpeacTaBieHue
0 ceMbe, MeHsieTcs 1 3aKoH. [1pu 3TOM HesTb3sl He yUUThIBaTh M YyCMOTPEHUE
3aKOHOIATe/Is.

Taxk, mo muenuio .M. llepiieHeBrYa, ceMbs MPEACTaBISIET COOOM
COI03 JIMLI, CBSI3aHHBIX OpakKoM, U JUIl, OT HUX Npoucxoasaumux'. B cr. 2
CewmeiiHoro konekca P® K ujieHaM ceMbM OTHECEHBI CYNIPYTH, UX POIUTEIN
U et (YCHIHOBUTEIN U YChIHOBJIEHHBIE). OMHOBPEMEHHO yKa3bIBaeTCs,
YTO CeMEHOEe 3aKOHOIATEILCTBO B CIIyUasiX U Mpenenax, MpeayCMOTPEHHBIX
3aKOHONIATEILCTBOM, PETYIMPYET TAKKe OTHOLIECHUS MEXITY IPYTUMU POJI-
CTBEHHUKAMU U MHBIMU JIMLIAMU U, KPOME TOT0, OTpeaessieT (popMbl U O~
PSIIOK YCTPOMCTBA B CEMbIO AETEI, OCTABLIMXCS 0€3 MoIeuyeHUs] POAUTECH.

IToHsiTME ceMbU OCO3HAETCSI CKOpee MHCTUHKTUBHO. 3aKOH, C OHOM
CTOPOHBI, OTPAXaeT 3TO MOHATHE, A C APYIOil — PEryaupyeT OTAe]bHbIE
00JIaCTH COLMAIBHBIX CBSI3EH, MMPUMBIKAIOIINX K COOCTBEHHO CEMEHHBIM
OTHOIIIEHMSIM, @ UHOTJIa B peaJIbHOM XXU3HU SIBJISIIONINXCS UMU. bynyuu
ypeTyJIMpPOBaHHBIMU HOPMaMU CEMEIHOTO MpaBa, BCE 3TU COLIMAJIbHbIC
CBSI3U YCJIOBHO UMEHYIOTCSI CEMEMHBIMU OTHOIIEHUSIMU.

Cembs ecmb seaenue coyuansioe’. CeMbsT «IPEACTaBIseT COO0 CIOKHBIA
KOMILJIEKC €CTeCTBEHHO-0MOJIOTUYECKUX, TICUXOI0TUUECKUX, TYXOBHBIX,
MaTepHabHbIX CBsI3eit. JlaeKko He BO BCeX CBOMX 3JI€MEHTaX OHU ITPUEMITIOT
MpaBoOBOE peryaupoBaHue»’. [1oatomy, aymaercs, cileayeT MPU3HATh, YTO
3aKOH, HE NaBasl OTNpeaeIeHUs CeMbU, HE CTPEMSICh YPETYJIMPOBATh «BCE
U BCsI», Kacalolleecsl CEeMbH, onpedensem npasa u 00513aHHOCU YAeHO8 CeMbU
(v HeKOTOpBIX MHBIX Jn1l). Ha Gonbliee rpaBo He CITOCOOHO.

' Cmu Illepwenesuy I'®. YaeOHUK PyCCKOTO IpaskaaHcKoro mpasa (rmo uzm. 1907 1.). M.:
Crapk, 1995. C. 406.

* Ecou Beputs I.@. IllepliieHeBUUY, CEMBbsI — «OCHOBHASI siueiika FOCYIapCTBEHHOTO Op-
ranusma» (llepwenesuy I'®. Ykas. cou. C. 407). ITo I'.B. TliexaHOBY, ceMbsl PEACTABIISIET
co00ii ecTeCTBEHHYIO siueliky obiecTsa (cM.: [lrexanos I.B. K Bonpocy o pa3BUTUU MOHU-
CTUYECKOTO B3IJIsiia Ha uctopuio. M.: T'oc. u3a-Bo nmojut. iut., 1949. C. 146).

* Coserckoe cemeiinoe 1paso: Yue6nuk / [Tox pen. B.A. Psicenuesa. M.: FOpux. sut.,
1982. C. 5 (aBTOp Tr1aBBI — B.D. SIKOBNIEB).
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CEMEMHOE NPABO

Ouenb 8adcHO, UmMo OMHOUIeHUS, pe2yaupyemble CeMelHbIM NPagom, 603-
HUKAom Ha 0CHO8e OpaKa, po0cmea, yCblHOBAeHUs, ONeKU U NONeHUmenscmad,
npuHasmus demeil Ha B0OCNUMAHLUe.

OTHoOIIIEHUsI, BXOASIIME B TIPEAMET CEMEIHOro TpaBa, XapaKTepus3y-
IOTCSI TEM, UTO UX cybseKkmamu s645r0mes auya gusuyveckue. Bmecte ¢ Tem
ceMeiHOe 3aKOHOATEIbCTBO COACPKUT PsIT HOPM, «aIpeCOBAHHBIX» MHBIM
Juuam (Harmpumep, opraHaM OIeKM M TTOMeYnTeIbCTBA).

CeMeifHble OTHOIICHUS SIBJSIIOTCS 0ASuuUMUCs Y, KaK MPaBUIO, UMEIOT
AUYHBLIL XapaKmep.

CeMeliHO€ TIPaBO PETYIUPYET HeUMYUeCmeeHHble U UMYULeCBeHHble O~
HouteHus, CKITaIbIBAIOIINECS MEXIY WIEHAMM CEMbH, a B IPEAYCMOTPEHHBIX
3aKOHOM CJTyJasix U MeXIy UHBIMU JTULIAMU.

HeumyuwecmeenHble OTHOIICHUS, PETYJIUPYEMble CEMEIHBIM IPaBOM,
HEOMHOPOAHHI. B mepByo ouepens ciaeayeT BBIIACIUTD AUYHbIE HeUMYUie-
cmeeHHble OTHOIIIEHUsI. Hampumep, B COOTBETCTBUU C IIPABUJIOM, COAEP-
xkamuMmces B ¢T. 32 CK P®, cynipyru o cBoemy XeJIaHUI0 BEIOMPAIOT IPU
3aKJIIOYeHUM Opaka (paMUJIMIO OHOTO U3 HUX B KauecTBe 001Iei (haMu-
JINU, 1100 KaXXIbIi U3 CYIIPYTOB COXPaHSIET CBOIO 10OpayHyIo (haMUJINIO,
00, eclIu MHOE He MPEAyCMOTPEHO 3aKoHaMU cyobekToB Poccuiickoit
Ddenepanyu, MpUCOeaMHSIET K CBOEM (paMUInn (paMUINIO IPYTOro Cy-
npyra. [IpUHSITO CYUTATh, YTO JUYHbIE HEUMYILIECTBEHHbIE OTHOIICHMS
B CPaBHEHUH C UMYILIECTBEHHBIMU OTHOIIIEHUSIMU UMEIOT IPUOPUTETHBIHN
XapakTep, TaK KaK UMYIIIECTBEHHbIC OTHOIIIEHHSI BCETra CBSI3aHbl C HUMU
¥ BBITEKAIOT U3 HUX'.

Kak npencrapisercs, ceMeiHOE MpaBo PETyIMpyeT U TaKre HeUMYyIle-
CTBEHHBIE OTHOIICHMSI, KaK 0peaHu3aylioHHble, T.¢. HalipaBJIeHHbIE Ha yIIO-
psanodyeHre (HOpMaanu3alKio) MHBIX OOIIECTBEHHBIX OTHOIIEHU, NECTBUIA
MX y4aCTHUKOB’. K X 4KCi1y, B YaCTHOCTH, OTHOCSITCSI MHOTME OTHOILICHMSI,
CKJIaJbIBaIOLIMEC 110 TTOBOIY 3aK/II0ueHUs Opaka (cM., Harpumep, cT. 10,
15 CK)), B mipo1iecce BBISIBJISHUS M yueTa AeTei, OCTaBIIMXCsI 0e3 MOoreuyeHus
ponuteneii (ct. 122 CK), u ap.

Hanbonee BaxkHBIC MOJOXEHUSI O PETYIUPOBAHUU UMYULECINBEHHBIX
OTHOIIICHUH (B TOM YHCJIe BXOASIINX B TIPEIMET CEMEHOTO mpaBa) Co-
cpenortoueHbl B I'paxkaaHckoM kKoaekce Poccuiickoit @enepariun (nanee —

' CM. 06 atom: ITueaunyesa JI. M. Yka3. cou. C. 8. TIpOTHBOIIOIOXHOI TOUKH 3PEHMUS
npunepxubaetcst H.JI. Eropos (cm.: I'paxknanckoe npaso: Yueouuk. B 3 1. T. 3 / ITox pen.
A.TI. Cepreesa, F0.K. Toscroro. 4-e usn., nepepad. u gor. M.: TTpocniekrt, 2004. C. 296 u ¢J1.).

> Cwm.: Kpacasuurxos O.A. TpaxaaHCKMe OPraHN3aLUOHHO-TTPABOBBIC OTHOIICHMUS //
KaTeropuu Hayku rpaxiaaHckoro npasa: M3opannsie Tpyael. B2 1. T. 1. M.: CratyT, 2005.
C. 45.
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