NPEAUCIIOBUE

YBaxkaemble yurareiu!

[Mpennaraemoe Bammemy BHUMaHUIO 9-¢ U3naHue yueOHMKa «ApOu-
TPaKHbII IPOLIECC» ITOATOTOBIEHO KOJJIEKTUBOM KadeIpbl TPaskJIaHCKOIo
npolecca YpaabCKOro rocyiapCTBEHHOIO I0PUAMYECKOI0 YHUBEPCUTETA.
3a BpeMms 1ociie 8-ro u3gaHus MPOM3OIILIN CYIIECTBEHHbIE U3MEHEHUS
MPOLIECCYaTbHOTO 3aKOHOIATE/ILCTBA B HAIIPABJICHUM NajbHeMIel -
POBU3ALINY U «IePUTyaTU3aLM» apOUTpaxkHOro rpoiiecca. bonbiioii nm-
MyJIbC U3MEHEHUSIM TIPUIAio co3aaHue enmHoro BepxosHoro Cyna Poccuu,
CTPEMMTEJIbHO Ha HAIIMX IJla3aX HabMpaeT TeMI yHU(UKaLMs OCHOBHBIX
TOJIOXKEHU I TPaXkIaHCKOTO MTPOIIECCYaTbHOIO M apOUTPasKHOTO MPOIIECCY-
aJIbHOTO 3aKOHO/IATEe/IbCTBA.

Bce 210 noTpe6oBajio oT aBTOPCKOTo KOJIJIEKTHBA IepepabOTKU ITOYTH
BCeX IJ1aB yueOHMKa 1 OOHOBJIEHMS €0 copepxkaHus. [ToaTomy yuTaresio
MPEIIOXEH MPAaKTUYECKU HOBBIM YUeOHUK, B KOTOPOM Ha OCHOBE YCTOSIB-
LIMXCS TTPOIIECCYaTbHO-TTPABOBBIX KOHIIEIIIINI 3HAUUTEIbHAS YaCTh MaTe-
puaja u3JioXeHa ¢ y4eTOM M3MEHEHUI apOUTPaXKHOTO MPOLIECCYaTbHOIO
3aKOHOJATEJbCTBA U MPaBOBLIX Mo3uinii BepxosHoro Cyna PO.

OaHOBpPEMEHHO Halll aBTOPCKMIi KOJUIEKTUB Mpejiaraet Ijisl CTyAeH-
ToB «[IpakTuKyM Mo apoUTpakHOMY MPOLIECCY», UTO BMECTE C HaCTOSI -
M yyeoHnkom u Kommenrapuem K AITK P®D' cocrasisieT yueOGHO-Me-
TOAMYECKUI KOMIUIEKC 110 U3yYEHUI0 apOUTPakHOTO MPOLIECCYabHOTO
mnpasa.

KomiexTus aBTOpOB MOCBSIIAET 9-¢ u3gaHue ydeOHMKa MaMsITH JOK-
Topa I0pUANYECKUX HayK, mpodeccopa, yieHa-KoppecnoHaeHta PAH
Bennamuna ®@egoposuua SIkoBaeBa, co3mareiss CUCTEMbI apOUTPasKHBIX
cynoB Poccuu, MHOTME necsatuiieTus npopadorasiiero B CBepaIoOBCKOM
IOPUANYECKOM MHCTUTYTE M MPOIIEAIIEIO 31eCh MyTh J0 3aBeIyIOLIe-
ro kadeapoil rpaxaaHCcKOro IpaBa U IPOpeKTopa 1o ydyeOHou padore.
B 2022 r. Hamemy YHuBepcutety 0b110 iprcBoeHo nMs B.M. SIkosinesa.
ITpodeccop B.®D. SIkoBiieB MpUIOXWI OTPOMHBIE YCUIIUS ST pa3BUTHS
HayKU Y IIperofaBaHus Ha Ypalie, a 3aTeM B MOCKOBCKUI TIepuoa — JUIst
CO3[aHUs U Pa3BUTHUSI CUCTEMbl apOUTPaXKHbBIX CYIOB Hallleil CTpaHbl

' KoMmMeHTapuii K ApGUTpakHOMY IpoLieccyanbHoMy Konekcey Poccniickoit ®enepariu
(rmocTareitHblit). 4-¢ u3., ucrp. u nepepad. / [Mox pexn. B.B. SIpkosa. M., 2020.
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Mpenncnosre

M B LIEJIOM POCCHUICKOI MpaBOBOi cucTteMbl. Halll yueOHUK sIBAseTCS
HWCKpeHHeN (hopMoli BeIpaxkeHUsI MPU3HATEIBHOCTU U YBAXKEHUS ITaMSITU
B.®. SIxoBieBa KaK BbIIAIOLIETO IOPUCTA HALIEH CTPaHBI.

OT UMEHU aBTOPCKOTO KOJUIEKTHUBA —
OTBETCTBEHHbIN peNaKTOP

JIOKTOP IOPUINYECKUX HayK, TTpodeccop
B.B. fpkos



Paspen|
OBLWME NOJIOKEHUA

nasa 1

NMPEAMET, CACTEMA U NMPUHLMUNDbI
APBUTPAXHOIO NMPOLIECCYAJIbHOI'O NMPABA

§ 1. IonaTue apoMTpPaKHBIX Cy0B U UX cucTembl. — § 2. [ToHaTue apouTpaxk-
Horo npouecca u ero ctaguu. — § 3. [loHsATHE apOUTPAKHOrO MPOLECCYATHHOTO
NpaBa M €ro COOTHOIIEHNE ¢ APYTUMHU OTPACISIMH poccHiickoro npasa. — § 4. Uc-
TOYHHKM apOMTPAXKHOrO mporeccyajbHoro npasa. — § 5. Hayka apourpaknoro
MPOLECCYANbHOTO MPaBa, ee npeaMeT U cuctema. — § 6. [loHsaTHE MPUHIIMNOB ap-
OMTPAKHOTO MpolecCyaabHOro npasa. — § 7. CucreMa NPUHIMIIOB APOUTPAKHOTO
npoueccyaiabHoro npasa. — § 8. CynoycrpoiicTBeHHbIe MPHHIMIBI APOUTPAKHOTO
npoiueccyanbHoro npasa. — § 9. Cynonpon3BoacTBeHHbI€ MPUHIMIBI APOUTPAIKHOTO
NPOIECCYaTBHOTO NMpaBa.

§ 1. MoHATNe ap6UTParKHbIX CYA0B 1 X CUCTEMbI
1. O6wme nonoxxeHuna

B coorsetctBum co cr. 118 Koncturyuuun PO npasocyaue B Poccuiickoit
Denepaliiu OCYIIECTBIsIETCS TOJIbKO cynoM. CyneOHast BIaCTh OCYILECT-
BJISIETCS TIOCPEACTBOM KOHCTUTYLIMOHHOTO, TPaXkIaHCKOI0, apOUTPaKHO-
ro, aiMMHUCTPATUBHOIO ¥ YTOJIOBHOTO CYIOIpou3BoacTBa'. M3 qaHHOro
KOHCTUTYLIMOHHOTO ITOJIOKEHUSI CIICAYET, YTO AeSTEIbHOCTh apOuTpax-
HBIX CYIOB siBJIsIeTCsl (hOPMOIi OCyILIeCTBICHUs CyleOHOM BIacTu B cepe
apOUTPaXXHOTO CyIOMPOM3BOICTBA, MPEACTABSIONIETO CO00I CUMOMO03
TPaXKIAHCKOTO U aIMUHUCTPATUBHOIO CYIOMPOU3BOICTB. ApOUTpaXKHbIE

1
B coorBercTBrM ¢ M3MeHeHUAMY B 4. 2 ¢T. 118 m c1. 126 Koncturyuu PD BBeneHO 1mo-
HATHE apOUTPaXkKHOTO CYIOIIPOM3BOICTBA, OXBATHIBAIOIIETO COOOI IPakIaHCKOE U aIMUHU-
CTPaTUBHOE CYIOITPOU3BOICTBO, KOTOPOE OCYLIECTBISETCS apOUTPasKHBIMU CyIaMu.

32



naga 1. Mpegmert, cuctema 1 NPUHLMMbLI APOUTPAXKHOTO MPOLIECCYanbHOMO Npasa

CY/Ibl — 3TO OJHOBPEMEHHO U CY/bI JUIS pa3peiieHus e B chepax 4acTHOro
U MyO0JIMYHOrO MPaBa, YTO YYTEHO B UX BHYTPEHHE opraHu3anuu’'.
ApOUTpaxkKHbIE CYIbl OCYILIECTBIISIIOT CYIeOHYIO BJIACTh IYTEM pa3pe-
LIEHMSI 9KOHOMUYECKHX CIIOPOB U MHBIX JeJI, OTHECEHHBIX K UX BEICHUIO.
OHM UMEIOT COOCTBEHHYIO KOMIIETEHIIUIO, a MOPSIIOK CYAONPOU3BOACTBA
B HMX UMeeT creunduky, yctaHoBieHHyo ATTK?.
Takum obpaszom,

apoOMTpaKHbIe CyIbl — 3TO OPraHbl CynAeOHO# BIacTu B cepe mpeanpu-
HUMATEJIbCKOM M MHOI 9KOHOMHYECKOI IeITeJIbHOCTH, PACCMATPUBAIOLIME
OTHEeCEeHHbIE K X KOMIIETEHIUH JieJia B MopsiiKe apOMTPAKHOTO CYI0NPO-
U3BOICTBA, ycTaHoBIeHHOM Konctutynueit P®, AIIK u apyrumu dene-
PaJbHBIMHU 3aKOHAMH.

ApOUTPaKHBIH MPOIIECC OCHOBLIBACTCS HA COOTIONEHUM YCTAHOBICHHBIX
(benepanbHBIMU 3aKOHAMMU TIPABUJI CYIOIIPOM3BOACTBA, COMEPKALIMXCS
B AIIK u apyrux cdenepaibHbIX 3aKOHAX, B YaCTHOCTU B 3aKOHE O OaH-
kpotctBe’. CyneGHble aKThl apOUTPAXKHbBIX CYI0B, BCTYIMBILKE B 3aKOHHYIO
CUJTy, IPU3HAIOTCS 00s13aTe/IbHBIMU [UIsI UCITOJIHEHUST Ha BCE TEPPUTOPUM
Poccuiickoit Denepann, a Ha OCHOBAaHUM MEXKIYHAPOIHBIX IOTOBOPOB
U (peiepaibHbIX 3aKOHOB — U 3a €€ Mpeae/laMU.

Craryc cyaeit apOUTpakHBIX CYIOB 3aKpeTlyieH B 3aKOHe O CTaTyce Cy-
neit B P@®*. Koncturynus P® u ®K3 o cynebHoii cucreme PD’ oTHOCAT
apOUTpaXKHbIE CY/IbI K (helepabHbIM CyIaM, IIO3TOMY OHU (DMHAHCUPYIOTCSI
13 enepaabHOro OIOIXKeTa.

2. CucteMa apOoUTPaXKkHbIX Cy0B
CucreMa apOMTpaXKHbIX CYI0B OCHOBBIBAE€TCS HAa OOLIMX MPUHIIUIIAX

U MOJIOXKEHUSX CYIOYCTPOMCTBA U CYAONPOU3BOACTBA, KOTOPBIE B PABHOU
CTeTNeHM IeHCTBYIOT U Ui apyrux cynoB: KoHncruryiumonHoro Cyna PO,

' B cTpaHax cHCTeMBbl KOHTUHEHTATLHOTO (TPaXIaHCKOTO) TIpaBa feeHue IpaBa Ha 4acT-
HOE U MyOINYHOE SIBJIsIETCsT (PyHIAMEHTABHBIM U OTPE/IEISICT B TOM YUCIIe OPraHU3alIUIo Cy-
neOHOI cucTeMbl (cM., Hanipumep: Aubert J.-L. Introduction au droit et themes fondamentaux
du droit civil. 9 éd. P., 2002. P. 33, 45).

> C3 P®D. 2002. Ne 30. Cr. 3012 (c moce. u3m.).

> C3 P®. 2002. Ne 43. Ct. 4190 (¢ mocies. u3m.).

* Poccuiickas razera. 29.07.1992 (¢ nocien. usm.).
> C3P®. 1997. Ne 1. Cr. 1 (c mocien. usm.).
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Paszgen |. OBLLME MOJNTOKEHNA

BepxoBHoro Cyna P®D, cynoB o011eil FOpUCAUKIIMN U CYI0B CYOBEKTOB
Poccuiickoit @enepariyn.

Cucrema apouTpaxHbIX cynoB ycraHopieHa Koncruryuueit PO, ®K3
o cyne6Hoi cucreme 1 MK3 06 apouTpakHbIX cygax B PO'.

B cootBeTcTBuu ¢ 3akoHoMm P® o nmonpaske Kk Koncruryunn P®
ot 05.02.2014 Ne 2-dDK3 «O BepxosHom Cyne Poccuiickoit @enepaunu
u nipokyparype Poccuiickoit Menepanun» Boiciumit Apourpaxubiii Cyn
P® 6bL1 ynipasnHeH, a BOIPOCHI OCYIIECTBICHUS IIPABOCYIsI, OTHECEHHbIE
K €ro BeIeHUI0, ObLIM NiepeaaHbl B opucaukiunio Bepxosnoro Cyna P®.

IToatomy cucTeMy apouTpakHbIX cynoB B Poccuiickoit @enepaunu
B HACTOSIIIEE BPEMsI COCTABIISIIOT:

» apOUTpakHbBIE CYIbl OKPYTOB (apOUTPaKHbIC KACCALIMOHHBIC CYIIbI);

 apOUTpaKHbIC alle/UISILMOHHBIC CYIbI;

o apOUTpaKHbIE CYIbI MIEPBOM MHCTAHLIUM B pECITyOJIMKax, Kpasix, 00-
JIaCTSIX, ropojax deaepalbHOro 3HaueHUsI, aBTOHOMHOi 00J1aCTH, aBTO-
HOMHBIX OKpyTax (najiee — apOUTpakHbIe Cyabl CyObeKTOB PD).

Kpome Toro, B cucteMe apOUTpaskKHbIX CymoB co3aad Cyli 1o MHTeJUIeK -
TyaJbHbIM IIpaBaM, SIBJISIIOLIMICS CIIeLIMAIU3UPOBAHHBIM apOUTPaXKHBIM
CY/IOM.

Bepxosnsiii Cyn P® nocne ynpazaHeHust BAC P® naxonurcs Bo ria-
BE JABYX OTIE/IbHBIX MOJACUCTEM CYI0B — KaK OOIlIeil IOpUCAUKIINHI, TaK
U1 apOUTPaXKHBIX, IOITOMY OH SIBJISIETCSI BBICILIMM CYIeOHBIM OpraHOM
B TOM UYMCJIE U IO Pa3pellieHUI0 SKOHOMUUYECKUX CIIOPOB U MHBIX HeJ,
OTHECEHHBIX K KOMITETECHIIMM apOUTpaXkHbBIX cCynoB. B ero cocrase obpa-
30BaHa CyneOHast KOJUIEr s 110 SKOHOMMUYECKHM CIIOpaM, BBIIOJIHSIIOIAs
pPOJIb BTOPO KacCallMOHHOM MHCTaAaHIUMY IJIs1 apOUTpaxkKHbIX cynoB. [pe-
suauyM BepxoBHoro Cyna P® siBisiercs BhICIIel CyneOHO MHCTaHILIUEIH,
BBIITOJIHSIIOLLE! TTOJITHOMOYMSI 110 CyIeOHOMY Haa30py, B TOM YMCJIE U B OT-
HOILIEHUU CYyAeOHbIX aKTOB 10 9KOHOMMYECKUM CIIOpaM, BHIHECEHHBIM
apOUTpaKHBIMU CyJaMU.

ApOMTpazKHBI€ Cybl OKPYIOB SIBJISIIOTCSI CydaMu I10 IPOBEPKe B Kacca-
LIMOHHOM MHCTAHIIMK 3aKOHHOCTU PELIEHU apOUTPaKHbIX CYI0B CyOb-
eKToB P®D 1 apOuTpakHbBIX ane/UISIIMOHHBIX CYI0B. ApOUTPaXKHBIE CYIbI
OKPYIOB SIBJISIIOTCSI TAKXKE CYIaMU MEPBOM MHCTAHLIUM 10 PACCMOTPEHUIO
3asIBJIEHUI O MPUCYXACHUU KOMIIEHCALIMU 32 HapyllIeHHe MpaBa Ha Cyn0-
IPOM3BOICTBO B pa3yMHbIii CPOK 10 JiejIaM, pacCMaTpUBacMbIM apOUTpaXK-
HBIMU CyIaMM, WIK 3a HapyllleHKe IIpaBa Ha UCIIOJIHEHUE B pa3yMHBII CPOK
Cy/IeOHBIX aKTOB, IPUHSTHIX apOUTPAKHBIMU CYIaMMU.

' C3 P®. 1995. Ne 18. Ct. 1589 (c mocsen. u3Mm.).
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naga 1. Mpegmert, cuctema 1 NPUHLMMbLI APOUTPAXKHOTO MPOLIECCYanbHOMO Npasa

Kpome Toro, apouTpaxkHbI Cyl OKpyra pacCMaTpMBaeT TakKxKe Aesia
110 BHOBb OTKPBIBIIUMCS 00cTOsSITeIbcTBaM. Becero oopazosano 10 apou-
TPaXXHBIX CYIOB OKPYTOB, PACIIPOCTPAHSIOIINX CBOE ACHCTBME Ha OIpee-
JIeHHOe KosmyecTBo cyobekToB PD. Hanpumep, AC Ypaiabckoro okpyra
OCYIIIECTBJISET MPOBEPKY PEIICHUIA, MPUHSATHIX apOUTPaKHBIMU CyTaMU
Pecnyonuku bamkoprocran, Komu-ITepMsiiikoro aBTOHOMHOTO OKpyra,
VYamyprckoii Pecniyonuku n Kypranckoii, OpeHoyprckoii, ITepmckoii,
CaepmioBckoit, YensonHckoit obnacteit. Kaxablii n3 apOUTpakHBIX CYyI0B
OKPYTOB JIEMCTBYET B COCTaBE MPE3nAUyMa 1 IBYX KOJUIETUIA — IO paCCMO-
TPEHUIO CIIOPOB, BOZHMKAIOIIIMX M3 TPAKIAHCKMX M MHBIX IPABOOTHOIICHU
W U3 AIMUHUCTPATUBHBIX IPABOOTHOIIICHUIA.

ApOuTpaKHble aneJLIsAIMOHHbIE Cyabl (Bcero oopa3oBaH 21 cym) mpo-
BEPSIIOT B aleJUISIIMOHHON MHCTAaHIIMU 3aKOHHOCTbh U 000OCHOBaHHOCTD
CyIeOHBIX aKTOB, HE BCTYMUBIIMX B 3aKOHHYIO CUJIY, MO IeJaM, PacCMO-
TPEHHBIM apOUTPAKHBIMU CynaMu CyObeKTOB PMD B mepBoii MHCTaHLIUM,
TMOBTOPHO paccMaTpuBasi AeJ10; IepecMaTPMBAET 110 BHOBb OTKPBIBILTUMCS
00CTOSITEIbCTBAM IMPUHSITHIC UM U BCTYIUBIINE B 3aKOHHYIO CHITY CyIcOHbIC
AKTbI; OCYIIECTBJISIET APYTHE MOJIHOMOYMSI B COOTBETCTBUU C (heIepaIbHbIMU
KOHCTUTYLIMOHHBIMU U (beJiepaIbHBIMU 3aKOHAMM.

B cyOobekrax P® neiicTBylOT apOMTpaKHbie CyAbl pecimy0JMK, Kpaes,
obJacreii, roponoB ¢eaepasbHOro 3HAYEHNSI, ABTOHOMHOI 00J1aCTH, aBTO-
HOMHBIX OKpyroB. [1pu 3TOM Ha TepPUTOPUSIX HECKOJIBKUX CyObeKTOB PD
CyIeOHYIO BJIACTh MOXKET OCYIIECTBIISITh OAMH apOUTPaXKHBIN CYd, paBHO
Kak ¥ cyeOHYIO BJIaCTh Ha TEPPUTOPUU OJHOIO cyobekTa P® MoryT ocy-
LLIECTBJISITH HECKOJBKO apOUTPaXKHBIX CyJ0B. ApOUTPaXKHBIN Cyll CyObeK-
ta PD paccmaTpuBaeT aejia B Ka4eCTBE Cy/a MepBOii MHCTAHIIMM, a TAKXKe
110 BHOBb OTKPBIBIIUMCST 00CTOSATENIbCTBaM. B apOuTpakHOM cyne cyobekTa
P® neiicTByeT mpe3nanyM, a Takke MOTYT ObITh 0Opa30BaHbI CyAeOHbIC
KOJIJISTUU TI0 pPACCMOTPEHUIO CIIOPOB, BOZHUKAIOIIMX M3 Ipak IaHCKUX
¥ UHBIX TPABOOTHOIIEHUI 1 U3 aIMUHUCTPATUBHBIX TTPABOOTHOILICHUA.

3aKOH MIOITyCKaeT TaKXKe COo3MaHue CyAeOHBIX MPUCYTCTBHI apOUTpaK-
HBIX CYJOB IIEPBOIl MHCTAHLIMU U apOMTPaKHBIX alleJISIIMOHHBIX CYI0B,
T.e. 000CO0JIEHHBIX MOAPa3ACICHU COOTBETCTBYIOIIETO apOUTPAKHOTO
Cy/a BHE MeCTa ITOCTOSTHHOTO TPeObIBaHMSI 3TOTO CyAa IJIsT OCYIIIECTBACHMS
ero nojHomounit. OHU MOTYT OBITH OOpPa30BaHbI (hefaepabHBIM 3aKOHOM
IUIST 1IeJIeil TIpUOIMKEHUST TIPaBOCYIUsI K MECTY HaXOXIEHUST YIaCTHUKOB
npoliecca, MPOKUBAIOIIMX B OTHAJIEHHBIX MECTHOCTSIX, a TAKXKe C y4ETOM
KOJMYeCTBa JIeJ, pacCMaTpUBaeMbIX apOMTpaXKHBIMM cynamu. B kayecTse
npuMepa MOXHO TipuBecTH [locTostHHOE cyaeOHOe TTpUcyTcTBUe ApOn-
TpaxHoro cyna [lepmckoro kpas B r. KyabiMkape.
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3. 3ajaum cyfonpon3BOACTBA B ap6UTPaXKHbIX Cyfax

CornacHo cr. 2 AIIK 3amauamm cyaonpon3BoacTBa B apOMTPaKHbBIX CyTax
SIBJISTIOTCS:

1) 3amuTa HapyIIEHHBIX WX OCTIapUBaeMbIX TTPaB U 3aKOHHBIX UHTE-
PECOB JIMII, OCYIIECTBISIOMINX MPEANTPUHUMATEIbCKYIO U MHYIO 3KOHO-
MHUYECKYIO IeSITeIbHOCTD, a TAKXKe MpaB U 3aKOHHBIX MHTepecoB Poccuii-
ckoit Menepaunn, cyobekroB PO, MyHHIMIaIbHBIX 00pa3oBaHuii B chepe
MPEeAIPUHUMATENBCKOM U MTHOM SKOHOMUYECKOM NeSTEIbHOCTH, OPraHOB
rocyaapcTBeHHOM BiaacTu PA, opraHoB rocynapcTBEHHOM BIaCTH CYObeK-
TOB P®, opraHoB MECTHOI'O CAMOYIIPABJICHHUSI, UHBIX OPTaHOB, TOJKHOCT-
HBIX JINLI B yKa3aHHOU cdepe;

2) obecrieyeHre JOCTYITHOCTH MPaBOCYAs B cpepe MpearnpuHUMAaTEb-
CKOM Y MTHOU SKOHOMUYECKOU NESITECIbHOCTH;

3) cipaBeJIMBOE MyOIMYHOE CyAeOHOe pa3dUpaTeIbCTBO B pa3yMHBIi
CPOK HEe3aBUCHMBIM U O€CTIPUCTPACTHBIM CYIOM;

4) ykpemnjeHre 3aKOHHOCTU U TIpeayTpeXIeHre TTpaBOHapyIIeHUI
B chepe mpeanpuHUMATEILCKON Y MHOM 9KOHOMUYECKOM IeSITeTbHOCTH,

5) opMupoBaHUEe YBAXKUTEILHOTO OTHOILLIEHUS K 3aKOHY U CYY;

6) comeiicTBME CTAHOBJECHMIO U Pa3BUTHIO MAPTHEPCKMX IEIOBBIX OT-
HOIIIEHU, MUPHOMY YPETYJIMPOBAaHUIO CITOPOB, (hOPMUPOBAHUIO OOBIYACB
¥ 3TUKMU JIEJIOBOr0 000pOoTa.

3amauyu CyaoINpoOU3BOACTBA B apOMTPaXKHOM ITPOILIECCE OMPEaesTIOTCs
LEJIIMU CyIeOHOM aeaTeIbHOCTH, BhiTeKaomnmn n3 Koncrutyuum PO,
(benepanbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB 1 MEXKIIYHAPOIHBIX 00513aTEIbCTB
rocynapctBa. OHM HampaBJieHbl Ha oOecrieueHre CyaeOHOM 3aIIuThl Kak
TJIaBHOM 1IeJIW TIpaBOCYIUs 1 pe3yabTaTa (pyHKIIMOHUPOBaHUS CyacOHOM
CHCTEMBI. DTO JIOTMYHO BbiTeKaeT u3 cT. 18 Koncruryunu PO, rioe nmpaBocy-
JIie HAa3BaHO KaK yCJIOBHUE, 00ECIIeYMBAIOIIEe HEMTOCPEACTBEHHOE NEHiCTBHE
MnpaB ¥ cBOOO YeIoBeKa U rpakIaHMHA.

ApOUTpaxKHBI Cya KaXXIOTO YPOBHS ST OCYIIECTBICHUS STUX 3a-
ay HajaeJleH CBOMMM, TOJbKO €My NMPUCYIIUMU MOJTHOMOYUsIMHU. Tak,
apOUTpaxXHbIe Cyabl CyobekTOB P® pa3pelialoT OTHECEHHbIE K MX KOM-
MEeTEeHILIMU Aeja B EPBOM MHCTAHIIMM, apOUTPaXKHbIC aleUISIIIMOHHbIS
CyIbl — B alleJUISILIMOHHON MHCTAHIIMU, a apOUTPaXKHBIE CYIbl OKPYTOB
OCYIIIECTBJISIOT IMTPOBEPKY B KACCAIIMOHHOM MOPSIIKE 3aKOHHOCTHU pele-
HUIA ¥ TOCTAHOBJIEHU I, IPUHSTHIX apOUTPaKHBIMU CyAaMi CyObeKTOB PD
¥ apOUTPaXHBIMM aneJUISIIMOHHBIMU cyaaMu. Kpome Toro, ykazaHHbIE
apOUTpaXkKHbIC CYIbl OCYIIECTBIISIOT PSII MHBIX TTOJTHOMOYUI, TIpeaoCTaB-
JICHHBIX UM 3aKOHOM.
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naga 1. Mpegmert, cuctema 1 NPUHLMMbLI APOUTPAXKHOTO MPOLIECCYanbHOMO Npasa

§ 2. MNoHaTNe ap6uTpakHOro NpoLecca 1 ero craguun
1. MoHATMe ap6buTpakHOro npouecca

ApPOUTPaKHbII ITPOLIECC MIPEICTABISET COO0I pPa3HOBUIHOCTh IOPUIM-
YECKOM JeSATENbHOCTH, PETYIUPYEMOM HOpMaMK apOUTPaXKHOTO POLIEC-
cyasibHOTO paBa. [103TOMy MOKHO cKa3aThb, 4TO

apOMTPAKHBII MPOLECC — ITO CHCTEMA MOCJIe0BATENLHO OCYIIECTBIIS -
€MBIX MPOIECCYATbHBIX AeHCTBHI, COBEPHIAEMBIX APOUTPAKHBIM CYIOM
U IPYTUMH YYaCTHUKAMH CYJAONPOM3BOACTBA B CBSI3U C PACCMOTPEHHEM
U pa3pelieHneM KOHKPETHOTO JeJia.

W3 nanHoro onpeseaeHus BHITEKAIOT CIICAYIOIINE MPUBHAKH apOUTPaK-
HOTO TIpoliecca:

 O[IHUM U3 €ro CyOBbEKTOB 00s13aTeIbHO SIBJISIETCSI apOUTPAaKHbBIH CYII;

o JICMICTBUSI, KOTOPbIE COBEPIIAIOTCSI CYIOM U YYaCTHUKAaMHU Ipoliecca,
CYTb IOpUINYECKKE, apOUTPpakHbIE MTPOLIECCYaIbHBIC NEWCTBUS;

» 00BEKTOM apOUTPAXKHOTO TIPOIIecca SIBJISTIOTCS JIejia, TI0IBEIOMCTBEH-
HbI€ apOUTPAKHBIM CYIaM.

2. Ctaguu ap6uTtpakHoro npotecca

ApOUTpaXKHBIIA IIPOLIECC SIBJSIETCS. HE POCTO COBOKYIHOCTBIO Aeii-
CTBUIi, yperyJIMpOBaHHBIX HOPMaMU apOUTPaXKHOTO IMPOLECCYalbHO-
ro TipaBa, a UX ompenesieHHoM cuctemoii. [IpoleccyanbHbie AeiCTBUS,
coBeplllaeMble YIaCTHUKAMU apOUTPaKHOTO TIpoliecca, B 3aBUCUMOCTH
OT IIPOLIECCYaAIbHOM LIEJIM UX COBEPLICHUS U UX COAEPXKaHMS 00pa3yioT
cTaauu apOMTPakHOro Mpolecca.

Takum obpaszom,

cTaaus apoOMTPaXKHOTO MpoLecca — 3TO COBOKYIMHOCTD MPOLECCYATbHBIX
JIeiiCTBHI 10 KOHKPETHOMY JieJTy, 00beJMHEHHbIX €INHOM MPoIecCyaIbHOi
LeJbI0.

ApOUTPaKHBII ITPOIIECC COCTONUT M3 MECTH CTaIMIA:

1) IpoM3BOACTBO B apOMTPaXKHOM CYIe IMePBOil MHCTAHIINK;

2) IPOU3BOACTBO B Cy/e ane/UISLMOHHON NHCTAHIINN;

3) MpOU3BOACTBO B CyAe KaCCAIMOHHOM MHCTAHLINU (UMEIOTCS B BULY
IIBE KacCallMOHHbIC MHCTAHIINM — B apOUTpaxkHOM cyne okpyra 1 CyneOHOM
KOJUIETMH 110 SKOHOMUYeCKUM crtopaM BepxosHoro Cyna PD);
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4) MpoM3BOJACTBO B MOPSIAKE HAN30DA;

5) mepecMOTp IO HOBBIM VI BHOBb OTKPBIBIITMMCST OOCTOSITCITLCTBAM
Cy/IeOHBIX aKTOB apOUTPAKHOTO Cy/a, BCTYIUBIINX B 3aKOHHYIO CUJTY;

6) UCITOJIHEHUE CYIeOHbIX aKTOB.

Kaxxnas u3 HazBaHHBIX CTaAWl BBITIOJHIET CBOM 0COObIe (DYHKIIUU
B CHICTeMe apOUTpakKHOTO TIpoliecca.

Cranusi IpOM3BONICTBA B apOUTPaKHOM CyJie IepBOii MHCTAHIIUM Ha-
MpaBJieHa Ha pa3pelleHue cropa 1o cymecrBy. B craaguy nmpousBoacTsa
B aneJUIIIMOHHOM MHCTAaHIIMY TIPOMCXOAUT MOBTOPHOE pacCMOTPEHUE
Jies1a 1o CYLIECTBY HA OCHOBAHUM MMEIOLIUXCSI U BHOBb MPENCTABICHHBIX
JI0Ka3aTeJIbCTB (TIPU HAJIMYUU OTIpeieSIeHHBIX ycioBuit). KaccaimmonHnoe
MPOM3BOJICTBO B apOMTPaKHOM Cyjie OKpyra (IepBasi KacCalluOHHasT NH-
CTaHLIMS ) UMEET LIeJIbIO TTPOBEPKY 3aKOHHOCTH PEIIEHUI 1 ITOCTAaHOBJICHMIA,
TMPUHSATHIX apOUTPaKHBIMU cyaaMU cyobeKToB P 1 apOUTpakHBIMU ariesi-
JITIIMOHHBIMU CyIaMu. ANEJUISIIIMOHHOE U KacCallMOHHOE MPOM3BOJICTBA
SIBJISIIOTCS] OPIMHAPHBIMU CTaIUSIMU apOUTPaKHOTO TIPOLIecca, TOCKOJIbKY
MPaBO UX BO3OYKAEHUS MTPEI0CTABICHO BCEM JIMIIaM, YIaCTBYIOIIMM B JeJie,
a TaKoKe MHBIM JIAIAM, TIpaBa M MHTEPEChI KOTOPBIX 3aTPOHYTHI CYyAcOHBIM
AKTOM.

KaccanmonHnoe u HagzopHoe npousBojacTsa B BepxosHom Cyne PO sB-
JITIOTCSI UCKJTIOUUTETbHBIMU (3KCTPAOpAMHAPHBIMUI) CTAIUSIMU TIEPECMOTPa
CyIeOHBIX aKTOB apOUTpaKHBIX cynoB. BepxosHbrit Cyn P oroupaeT neira
JUTSL TIEPeCMOTpa UCXOMST U3 TIPUEMIIEMOCTH COOTBETCTBYIOIIEH KaJIOObI.
Tak, ocHOBaHUSIMU JUISI OTMeHbBI Uan udMeHeHuss CyneOHOI Koleru-
eii 1o sKoHoMu4yeckuM criopaMm BepxosHoro Cyna P®D cyneOHBIX aKTOB
B TIOPSIKE KacCAIIMOHHOTO MMPOM3BOICTBA (BTOpasi Kaccallysl) SIBISIIOTCS
CYIIECTBEeHHBIE HAPYILIEHUSI HOPM MaTepUaIbHOTO TIpaBa 1 (MJIM) HOPM TIpO-
LIeCCyaIbHOTO MpaBa, KOTOPbIE IMOBIUSIIM Ha MCXOJ JieJia ¥ 0e3 yCTpaHEeHUsI
KOTOPBIX HEBO3MOXKHBI BOCCTAHOBJICHHME M 3alllMTa HApYIIEHHBIX TIpaB,
CBO0OM, 3aKOHHBIX MHTEPECOB B chepe MPeAITPUHUMATEILCKON U MHOM
9KOHOMUYECKOI eSITeIbHOCTH, a TAKKe 3alUTa OXPaHSIEMbIX 3aKOHOM
nyoauyHbIX uHTEpecoB (cT. 291.11 ATIK).

ITepecmotp B mopsiake Hanzopa B [1pesunnyme BepxosHoro Cyna PD,
cormacHo cT. 308.8 AITK, BO3MOXeH TOJILKO MPU HATMYWUY HAPYIIIEHWIA:

« TpaB 1 CBOOOJ YesioBeKa M IpakaaHuHa, TapaHTUPOBaHHBIX KoH-
ctutyuueir PO, odmenpu3HaHHBIMU TPUHIUIIAMA U HOPMaMM MEXIyHa-
POIHOIO MpaBa, MEXAYHAPOAHBIMU 10roBopamMu PD;

« TIPaB 1 3aKOHHBIX THTEPECOB HEOIIPEIEICHHOTO KPyTa JINII MJIN MHBIX
MyOJIMYHBIX HHTEPECOB;
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naga 1. Mpegmert, cuctema 1 NPUHLMMbLI APOUTPAXKHOTO MPOLIECCYanbHOMO Npasa

o eIMHOOOpa3us B IpUMEHEHUU U (MJIM) TOTKOBAaHUM CydaMUu HOPM
npasa.

[lepecMOTp MO HOBBIM MJIM BHOBb OTKPBIBIIMMCSI OOCTOSITEILCTBAM
CyneOHBIX aKTOB apOUTPaKHOTO Cyaa, BCTYIMUBIINX B 3aKOHHYIO CUJTY,
TaKXke SIBJISIeTCS CTanueit apOuTpaXkKHOTo Mpoliecca, HallpaBJIeHHOI Ha UC-
MpaBjieHUEe CyAeOHBIX OIIMOOK.

Craaus UCTIOTHEHUS CyAeOHBIX aKTOB apOUTPaKHBIX CYIOB HaIlpaBJieHa
Ha MPaKTUUYECKYIO pean3alifio BBIHECEHHBIX PEIICHUI, OTTPeaeIeH A, TT0-
CTaHOBJICHUI B IEUCTBUSX 00sI3aHHBIX CyOBeKTOB. ClemyeT MMeTh B BUILY,
YTO MCTIOJHUTEIbHOE MPOU3BOICTBO OPraHU3ALIMOHHO BBIIEJICHO U3 CYy-
NeOHOM BJIACTU U OTHECEHO K MCITOJHUTENIbHOM BiacTh. B yactu monHo-
MOYMI apOUTPaKHOTO CyAa MO KOHTPOJIIO 3a MCIIOJHEHUEM CyIeOHbBIX
aKTOB apOMUTPaKHBIX CYIOB 1 pa3pellleHeM BO3HUKAIOIINX 3[eCh CTIOPOB
HCITOJTHUTEbHOE TTPOU3BOICTBO OMHOBPEMEHHO SIBJISICTCSI U CTaaueit ap-
OUTpaKHOTO Tpoliecca.

ITpoxoxaeHue aea 1mo BCeM CTaausiM apOUTPaXKHOTO Mpoliecca He SIB-
JIsIeTCs 00s13aTeIbHBIM, a OTIPEEJISICTCS B KOHEYHOM CUYETe 3aMHTEePeCco-
BaHHBIMU JULIAMU — YYaCTHMKAMM ITPOM3BOACTBA 110 JaHHOMY neiy. O0s1-
3aTeJIbHBIM SIBJISIETCS pa3pellieHre aejia B IepBOM MHCTAHIIMU U 3aTeM —
10 BOJICU3bSIBICHUIO UCTIIA — UCITOJTHEHUE PEIIEHUST apOUTPakHOTO Cyaa.
B cBo10 ouepean kaxkmast cTanusi apOMTPakKHOTO Mpoliecca MoaApasaesieTCs
Ha Tpu 3Tara: 1) Bo30yXIeH1e TPOU3BOACTBA B COOTBETCTBYIOIIEH CTaINM;
2) TOAroTOBKA Jiejia K pacCMOTpeHUIo 1 3) pa3peleHue (pa3ouparebCTBO)
€r0 B COOTBETCTBYIOLIEI CTAIUN.

CTerneHb CI0XHOCTU 1 KOJMYECTBO COBEPIIAEMBIX ITPOIIECCYATbHBIX
NeMCTBUIA Ha KaXKI0M 3Tarle pa3BUTUSI TOI WM MHOM CTaauy apOUTpaxKHOTo
Mpoliecca 3aBUCST OT 3a7a4, KOTOPbIE BBITIOJIHSIET KOHKpeTHas craaus. Hau-
0oJiee TOJTHO PEerjIaMeHTUPYIOTCS 3Tallbl BO30OYXIEHUS 1ea, TTOATOTOBKHU
K pa30MpaTeabCTBY U CyAeOHOTO pa3dupaTeIbcTBa B CTAAUM ITPOU3BOI-
CTBa B apOUTPAXKHOM CyJe TepBOil MHCTaHLIMU. B Toit i nHoi creneHun
BO30YXIEeHUE COOTBETCTBYIOIIEH CTaaUM, TTOATOTOBKA K PACCMOTPEHUIO
U cyneOHOe pa3doupaTeIbCTBO MMEIOT MECTO M B TIOCICAYIOIINX CTaaUsIX
apOUTPpaKHOTO Ipoliecca’.

' Hanmume TaKux 3TanoB B KAXIOi cTamuu 1ano ocHopaHus 10.K. OcuroBy pa3nenuTh
cUCTeMY TPaXIaHCKOTO Mpolecca Ha IPaBONPUMEHUTEIbHBIE LIUKIIBI COOOPA3HO YKUCITY CY-
NeOHBIX MHCTAHIIMIA, @ B KaXKIOM LIUKJIEe BBIICIUTD I10 TP CTAIUU — BO30OYXKICHUE JIeNIa, ero
MOJITOTOBKA U pa3bMpaTeIbCTBO MO CYIIECTBY C BBIHECEHUEM TPABOIIPUMEHUTEIBHOTO aKTa
(eM.: Ocunos FO.K. DiieMEHTBI U CTaIMU IPUMEHEH ST HOPM COBETCKOTO IPaXIaHCKOTO MPO-
LeccyaabHOro pasa // TIpo6aeMbl IpUMEHEHMsT HOPM TPaXKIAHCKOTO MPOLIECCYaTbHOTO Mpa-
Ba. CBepioBek, 1976. C. 42—44).
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3. Buabl cyae6HbIX NPOV3BOACTB B apbuTpakHOM npouecce

ApOuTpaxkHbIe CyIbl pacCMaTPUBAIOT Jeja B TTOPSIKE apOUTPaKHOTO
CYIOTIPOM3BOJCTBA, KOTOPOE B CBOIO ouepenb MM depeHIIMpyeTcs Ha pa3-
JINYHBIC BUIBI TIPOM3BOICTB.

[Ipexne Bcero, MOXHO BBIASIUTH HECKOJbKO «KJIACCHYECKHX» BUIOB
MPOM3BOJCTB: MCKOBOE NMpon3BoAcTBO (pa3a. 11 AIIK), mpaBuna koroporo
OIIHOBPEMEHHO SIBJISIIOTCS] OOLIMMU 1 TIPUMEHSIIOTCSI, 32 OTAEAbHBIMU HC-
KJTIOUEHUSIMU, B OTHOIIIEHUY BCEX OCTAIbHBIX KATETOPUIA IEJT; TTPOM3BOIACTBO
W13 AIMUHUCTPATUBHBIX U MHBIX TTyOJIMYHO-TPABOBBIX OTHOIIEeHU (pasm. 111
ATIK); ocoboe mpounsBoactso (cT. 30 AITK).

B kauecTBe apyrux BUIOB MPOM3BOACTB B ApOUTPAKHOM IMPOLIECCE MOXK-
HO OTMETUTD PAJL IPYIUX KATErOpMii 1E]1, MPpaBujia pACCMOTPEHUS KOTOPBIX
MMEIOT CYIIECTBEHHYIO CTEIeHb BHYTPEHHETO €NMHCTBA, TTO3BOJIMBIIIETO
000COOUTh MX OT IIPYTUX KATETOPUil el 1O MpeMeTy CyAeOHOi nesaTelb-
HocTH. Peub vaeT o mpon3BOACTBE MO [iejIaM O TIPUCYKICHUU KOMITEHCALIUU
3a HapyllIeHue TpaBa Ha CYIOMPOU3BOIACTBO B pa3yMHBII CPOK WJIM ITpaBa
Ha UCIIOJTHeHUE CyAeOHOro akTa B pa3yMHbIi cpok (1. 27.1 AITK) u o
JieiaM 0 HecocTosiTebHOCTH (0aHKpoTcTBe) (1. 28 AITK); o mpousBoacTBe
o KoprnopaTuBHbIM criopaM (ri1. 28.1 AITK); o mpou3BoacTBe 110 3alIuTe
TpaB U 3aKOHHBIX MHTEepecOoB Ipyniibl auil (1. 28.2 ATTK).

[To xputepuio nmpenmMera CyaeOHOMN AesSITeIbHOCTU BbIASICHBI TAKXKe
MPOMU3BOICTBO TI0 ejlaM 00 OocrapuBaHUM PEIICeHUI TPETeHCKUX CYI0B
(§ 1 1. 30 AIIK), o BblIaue UCMOJHUTEIBHOTO JIMCTA HAa IPUHYAUTEIbHOE
HCTIoHeHUe perneHus Tpereiickoro cyna (§ 2 ri1. 30 AIIK), o BeimonHeHUNn
apOUTpaXKHBIMU CyTaMU (DYHKIINI COAEHCTBUS B OTHOLLIEHUU TPETEHCKOTO
cyna (§ 3 ri. 30 ATIK); mpon3BoACTBO 10 JejiaM O TIPU3HAHUU U TIPUBEIE-
HUU B UCTIOJIHEHUE PEIICHUIT MHOCTPAHHBIX CYIOB U MIHOCTPAHHBIX apOu-
TpaxHbIx pemeHuit (r1. 31 AITK); mpon3BoACTBO 10 AejiaM, CBI3aHHBIM
C UCITOJTHEHHEM CyIeOHBIX aKTOB apouTpaxkHbIX cynoB (pasn. VII ATTK).

[To KpuTepuio 6eCCIOPHOCTH C 11EJIbIO YCKOPEHUS MOPSIIKa pacCMOTpe-
HUS e BBIIAEJSHO yIpollieHHoe mpou3BoactBo (1. 29 AITK) u mpukasHoe
npousBoactso (ri. 29.1 AIIK); o kpurepuio cyobekTa — IpOU3BOACTBO
110 /ieJIaM € yJacTueM MHOCTpaHHbIX JulI (1. 32 u 33 AITK) u npousBoacTso
110 JeJjlaM ¢ y4acTueM MHocTpaHHoro rocyaapcTsa (ri. 33.1 ATIK).

Psin cyneOHBIX TPOM3BOACTB SIBJISIIOTCS TOCTATOYHO CJIOKHBIMH 10 CBOCH
cTpyKType. Hampumep, pon3BOACTBO 1O ejiaM O HECOCTOSITeIbHOCTU
(6aHKpPOTCTBE) pacragaeTcsl Ha HECKOIbKO OTAEIbHBIX MTPOIIEayp: HaOII0-
neHue, GUHAHCOBOE O3M0POBJICHNUE, BHEITHEE YIIpaBleHEe, KOHKYPCHOE
MPOU3BOICTBO, MUPOBOE corfalleHne. HekoTopnble n3 Hux nuddepeHum-
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