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CucreMa reHepHbIX OAX0A0B K OAHKPOTCTBY
U ee BIMsAHNe HA (OPMUPOBAHNE MOAEH
HECOCTOATEIbHOCTH JIOMOXO03SHCTB

B pabote npousBeneHo uccaeqoBaHUe TeHIEPHBIX TOAXOA0B K OaHK-
POTCTBY TaKOW KaTErOpUU NOJKHUKOB, KaK TpaxaaHe. BreigBieHa cuc-
TeMbI TEHAEPHBIX OTIUYUIN HETUIaTEKEeCIMOCOOHOCTU U HEOMJIATHOCTHU
rpaxaaH-I0JKHUKOB. [IpoBeneHo uccienoBaHre TeHIePHBIX TOJX0I0B
K J0JIraM, CYTIPYyXeCKO COOCTBEHHOCTU U 3allUTe Cylpyra npu 6aHK-
POTCTBE APYTOro CyMpyra B OTEYECTBEHHOM MPaBe UMIIEPCKOTO MEePUOIA.
IIpoBeneHo uccaeg0BaHUE COLIMATIBHO-9KOHOMUYECKUX YCIIOBUIA, OKa-
3BIBAIOIIMX BJIUSIHUE HA XapaKTep peaju3alii HOPM O HECOCTOSITEIb-
HOCTU M 0aHKPOTCTBe TpaxaaH B Poccuiickoit Menepannu. OnipeneneH
XapakTep BIUSHUS T€HIEPHBIX 0COOCHHOCTE!N TOJKHUKOB Ha MOTPeo-
HOCTb B (POPMUPOBAHUU MOAEIU HECOCTOSATEIbHOCTU NTOMOXO3SCTB
B POCCUIMCKOU IOPUCAUKLIVU.

KunroueBbie €10Ba: HECOCTOSATEILHOCTh (0AHKPOTCTBO); OAHKPOTCTBO
rpaXxiaH; MOAEIN HECOCTOSITEIbHOCTH; TeHAEPHBIE MOAXO0/IbI; IPABOBOE
TOJIOXXEHUE MYXUYUWH; IPABOBOE MOJIOXEHUE KEHIIUH;, TOMOXO35CTBa;
HECOCTOSITEIbHOCTh TOMOXO3SIICTB; COBMECTHBIE TOJITU CYIPYroB; OaHK-
POTCTBO CYIIPYTOB.



I'eHeTtuka u mpaBo

Igor V. Frolov

Associate Professor of the Department of Entrepreneurial Law,
Faculty of Law, Lomonosov Moscow State University (MSU)
Doctor of Law, Associate Professor

System of Gender Approaches to Bankruptcy
and its Impact on Formation Household Failure Patterns

The paper studies gender approaches to bankruptcy of such a category
of debtors as citizens. The system of gender differences of insolvency and
non-payment of citizens-debtors is revealed. A study of gender approaches to
debts, marital property and the protection of a spouse in case of bankruptcy
of another spouse in the domestic law of the imperial period was carried
out. A study was made of the socio-economic conditions that influence the
nature of the implementation of the rules on insolvency and bankruptcies
of citizens in the Russian Federation. The nature of the influence of the
gender characteristics of debtors on the need to form a model of household
insolvency in the Russian jurisdiction is determined.

Keywords: insolvency (bankruptcy) bankruptcy of citizens; insolvency
models; gender approaches; the legal status of men; the legal status of women;
households; household insolvency; joint debts of spouses; spouse bankruptcy.

T'ennep (aHr. gender, OT NaT. genus — «pofy») —
CITEKTP XapaKTEePUCTUK, OTHOCSIIIMXCS K COBO-
KYITHOCTH T€JIeCHBIX, TICUXMYECKUX 1 TTOBEICH-
YECKUX 0COOEHHOCTE, XapaKTePHBIX IS CTpa-
TEruy MOBEICHUST MY>KYMH U KeHIH. CucteMa
TeHIEPHBIX ITOIXOI0B K 6AHKPOTCTBY IPOSIBIISI-
€TCsl B BBIOOPE Pa3IMIHbIX MOJIE/IEi TOBEICHMS
JIOJKHUKOB IO OTHOLLIEHUIO K UX HEOTUTATHBIM
KpeauTopaMm, CBSI3aHHBIX C TPYIHOCTSIMU (hu-
HaHCOBOTO COCTOSIHUST TOJDKHUKOB.

Brenenne

Paznuuue KeHIIUH U My>XYUH B (POPMUPOBAHUU JCHEXKHBIX 00s13a-
TEJbCTB, a TAKXKE BAUSHUE YKa3aHHBIX Pa3IMuMii Ha (DMHAHCOBOE IMOJIO-
JKEHUE JAHHBIX KATETOPUI JIMIL TPU OTHECEHUH UX K TOJKHUKAM B JIejax
0 6aHKPOTCTBE TPpaXKIaH paHee He SIBISIOCH ITPEeIMETOM HaydHOIo aHaaIn3a
B COBPEMEHHOM POCCUICKOI MPaBOBOi HayKe. BMecTe ¢ TeM CUCTeMHBbII
aHAJIN3 pa3IMYUil B COLIMATbHBIX, KOMMYHUKATUBHBIX, TPYAOBBIX, YIIPaB-
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Otnen I. MoHorpaduueckoe ucciieioBaHue

JICHYECKUX 1 (DMHAHCOBBIX POJISIX XKEHIIMNH U MYXXYMH B COBPEMEHHOM
POCCHIICKOM 00IIIeCcTBe, 0€3yCITIOBHO, OKA3bIBACT CYIIIECTBEHHOE BIMSIHIE
Ha CTpaTeTHUIO MX ITOBEICHUS KaK IO OTHOIICHMIO K MX KPEIUTOpaM, TaK
¥ TI0 OTHOIICHUIO K MHBIM JINIIaM, YIaCTBYIOIINM B JeJIaX O 0AHKPOTCTBE
rpaxmaH. AHaJIN3 COBPEMEHHBIX ITPOIIECCOB CIOXKHOM (DMTHAHCOBOM CTpaTH-
(bukaruy HaceIeHUSI 10 OTACIBHBIM TPYIIIIaM TTO3BOJIVII BBIICIUTD B OOIICH
TPYIINE HEOIJIaTHBIX U HETUIATeXKeCITOCOOHBIX I'PakKIaH-TODKHUKOB 10~
BOJIBHO CIIEIIM(PUICCKYIO TPYITITY JIUII — KEHIIUH-T0JLKHUKOB, (MHAHCOBOE
TIOJIOKEHME KOTOPBIX HYXKIaeTCsl B OTIpeAe/ICHHOM peaduIuTaIllii B paMKax
WHCTUTYTA HECOCTOSTEIBHOCTH M OAHKPOTCTBA TPasKIaH.

ABTOp HACTOSILLIEIO0 MOHOIPa®UUECKOTo UCCIeN0BAHMS IIPOU3BE 10~
MIBITKY HAYIHOTO aHaJIM3a CUCTeMBI TeHIePHBIX ITOIXOI0B K HECOCTOS -
TEJbHOCTH TpaXIaH-TOJKHIUKOB, PE3YyIbTaThl KOTOPOU TTO3BOJIMIN CIC-
JIaTh BBIBOJI O TOM, YTO K HanboJIee HY:KIAOIINMCS TpaXkIaHaM OTHOCSITCS
JKEHIITUHBI- TOJDKHUKY, TIPEACTABIISTIOIINE CITeIIUATbHYIO KAaTeTOPUIO JIHII,
WCIIBITHIBAIOIINX (PMHAHCOBBIC TPYIHOCTH B TIOTAIICHUU TTPUHSITHIX WIN
BO3JIOJKEHHBIX Ha HUX JIEHEXKHBIX 00s13aTeIbcTB. CTPYKTYPHO JaHHAS TPYIITa
COCTOMWT M3 YEThIPEX KaTeTOPUil JIUIL: MOJIOAbIC KEHIITUHBI 0 TPUILIATH
JIET C MaJIOJISTHUMHU JIETbMH, COCTOSIIINE B OTHOIICHUSIX COXUTEIHCTBA
C OTLIAMM CBOMX JETEei, TOXOIbI KOTOPHIX ITaAaloT, KOTIa XeHIITMHA YXOIUT
B ICKPET; pa3BeAcHHBIC XXCHIIMHBI COPOKA TISITH JIET M CTApIIe C IBYMSI
NEeTbMU; OMMHOKME KCHIITUHBI IIPEAIICHCMOHHOTO BO3pacTa, JINIICHHBIC
MOXOIOB MY:KEei IT0 TIpUYMHE pa3BoAa WJIM CMEPTU MOCIeTHNX, (DMHAH-
COBOE TTOJIOKEHME KOTOPBIX YXYAIIMIOCH M3-3a MPOUICHUS TIEHCUOHHOTO
BO3pacTa; OMMHOKHNE KEHITMHBI TICHCMOHHOTO BO3pacTa, He MMEIOIINe
NeTel, TIEHCHSI KOTOPBIX SBIISIETCS MX MMHCTBEHHBIM MCTOYHUKOM JOXOIOB.
J1st KaXKmoii M3 TAHHBIX KaTETOPHiA XKEeHIIMH-T0JKHUKOB XapaKTepHBI CBOU
0COOEHHOCTH, CBSI3aHHBIC C pa3MepOM HETIOTAIlIeHHOM 3aI0KEHHOCTH,
TIPUOPUTETHBIM BEIOOPOM BHECYIEeOHOM MU CYIeOHO IPOIeIypHI B Iejie
0 0aHKPOTCTBE, OOIINM KOJTMYECTBOM M COCTABOM JIMII B [IeJIe O OAaHKPOTCTBE
rpaXkIaHWHA, YPOBHEM KOH(MINKTA C HEOTUIATHBIMU KPeAUTOPaMM, CyMMap-
HBIM Pa3MepOM TEKYIINX TIaTeXel B neje 0 0aHKPOTCTBE U MPAaBOBBIMMU,
a TaKKe COIMAJIBHBIMU TTOCTICICTBUSIMU TIPU3HAHUS MX OAaHKPOTAMMU.

ABTOPOM HaCTOSIIIIETO MCCIeIOBAHNS IIPOM3BEACHA TTOTIBITKA BBIICICHUS
0COOEHHOCTEH HECOCTOSITEIbHOCTH YKa3aHHBIX KaTEeTOPU TOJKHUKOB
1 chOpMYINPOBAHBI MTPEITOKEHUS 110 (DOPMUPOBAHUIO B POCCUICKOM
FOPUCIUKIIAY MOIEIN HeCOCTOSITEIbHOCTH TOMOXO3SIMCTB KaK IIpuMepa
TIAaCCUBHON COJMMIAapHON MHOXECTBEHHOCTH COBEPIICHHOJIETHUX (PU3M-
YECKUX JIUII, TIPOKUBAIOIIIX COBMECTHO B OTIEILHOM XKIJIOM ITOMEIIEHUN
VTV YaCTH XXKIJIOTO TIOMEIIIEHMSI, 00 TMHSIONINX YaCTHYHO WJIU ITOJTHOCTHIO
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I'eHeTtuka u mpaBo

CBOM JOXOIBI JIJIST BEACHUSI COBMECTHOTO X0O3SIICTBA I COBMECTHOTO JIMYHOTO
TMOTPEOJICHNS OTACIBHBIX BUIOB ITPOAOBOJBCTBEHHBIX M HEIIPOIOBOJIb-
CTBEHHBIX TOBAPOB M YCIYT OBITOBOTO Ha3HAYCHMS, a TAKXKE XKIITUIITHBIX
¥ COITYTCTBYIOIINX MM YCIIVT.

I'naBa I. Beenenue B mpo0JieMy reHiepHbIX OTIMIHIT
HeIUIATe;KeCMOCOOHOCTH 1 HEOIIATHOCTH IPaXKIaH-10/DKHUKOB

Crenndukoii 1 0COOeHHOCTBIO OTHOLIEHUT, OTHOCUMBbIX K c(hepe Heco-
CTOSITEJIbHOCTHU 1 GAHKPOTCTBA SIBIISIETCS OMpee/ICHHAS TPYIIA IPU3HAKOB,
XapaKTePHbIX ISl JAHHOM KATETOPUUY OTHOILIEHUIA.

Bo-nepebix, HanMuue B OTHOIIEHUSIX KOH(MIMKTA', BBI3BAHHOIO He-
WCITIOJTHEHWEM WJIM HeHaIJIeXKallluM MCIIOJTHEHEeM MTOJDKHUKAMU TIPH-
HSITBIX WJIM BO3JIOKEHHBIX Ha HUX 00S13aTEJIbCTB A€HEXKHOIO WJIM MHOIO
XapaxkTtepa’.

YKa3aHHbIN IPU3HAK CBSI3aH C TEM, YTO IOPUAMYECKUI (haKT 3aKpeIuie-
HUSI 32 JIMLIOM KOMIIETEHTHBIM Ha 3TO OPraHOM CTaTyca HECOCTOSITEIbHOIO
JOJDKHMKA WIM OaHKPOTA SIBJISIETCS OCHOBAHUEM ISl BO30OYXKIEHMS [eiia
0 0AHKPOTCTBE 1 BBEAECHMS B OTHOLIEHUH YKA3aHHOTI'O JINLIA [PEIYyCMOTPEH-
HOI 3aKOHOATEILCTBOM O 0AHKPOTCTBE MPOLEAYPhI, B KOTOPOI OTAE/IbHbIE
00513aTe/IbCTBA JOJDKHMKA B OTHOLLIEHUM HEOIUIATHBIX KPEAUTOPOB YKe
He PeryaupyloTcs MpaBuiaMK UX HaIIeKallero UCIIOJIHEHNUsI, a KOHCO-
JIMAUPYIOTCS B OMHO 001Liee 6a3080e 00513amenbcmeo 00ANCHUKA, UMEIOLLIee
CJIOXHYIO CIeLIM(UYECKYIO KOHCTPYKIUIO®, OTIIMYUTEIbHOM OCOOEHHOCThIO
KOTOPOIi SIBJIsIETCS KOH(MIUKT MEXIY HOKHUKOM M JIMLAMU HA CTOPOHE
KPEAUTOPOB*, KOTOPbIi «HE ObLI pa3pelleH MPU ITOMOIIY OPIMHAPHBIX

1
CMm.: @ponose U. B. KoHDIUKT UHTEpeCcOB B AeTax 0 OAHKPOTCTBE: 3HAYCHUE, BUIBI,

(yHKIIMY ¥ TTpaBOBBIE oceaCcTBUs // BecTHrK apouTpaxHoi npaktuku. 2021. Ne 6. C. 3—11.
K TpeGoBaHMsIM MHOTO (He IeHEXHOr0) XapaKTepa B pacCMaTpHBaeMoil Hamu cdepe
COITaCHO ToJoXeHUsaM mmor. 2, 3, 3.1 m. 1 c1. 201.1 ®@enepanbHoro 3akona ot 26.10.2002
No 127-®3 «O HecocToSITeIbHOCTH (0AHKPOTCTBE)» OTHOCITCS OTAEIbHBIE KATETOPUU Tpe-
0oBaHUI B ieJlaX 0 6AHKPOTCTBE 3aCTPOUIIIMKOB, 8 UMEHHO: TPEOOBAHUS O Tepeaade KUIoTo
TOMETLeHNST; TPEeOOBAaHMUSI O Tiepelavye MATTHO-MECTa M HEXUJIOTO MTOMETIeHUSI.

> Cwm.: Kyaakos B. B. CioxHBIe 00513aTe/IbCTBA B IPAXIAHCKOM MPaBe: aBroped. IIC. ...
n-pa opul. Hayk. M., 2011. C. 4.

* Bosee MoAPOOHO O POJIN 1 3HAYCHUH KOHMIIMKTA JUTs BO3OYKICHNMSI 1e] O GAHKPOTCTBE
cM. B pabotax: Kapeaura C. A. Kateropust iHTepeca 1 MHCTUTYT HECOCTOSATEIbHOCTH (DaHK-
pOTCTBA) KaK CPENCTBO pa3pelieHuss KOH(INKTa nHTepecoB // 3akoHonaTeabcTBo. 2007.
Ne 3. C. 26—29; @posos U. B. BaHKPOTCTBO KaK aIMUHUCTPATUBHO-TIPABOBOI MEXaHU3M
peryJiMpoBaHus 5KOHOMUYECKUX KOHMIUKTOB: MOoHOTpadusi. HoBocubupck: Anbda-ITopte,
2010. C. 65—74; Opaux M. E. KOHGIUKT HHTEPECOB B IIPOLIECCE HECOCTOSITEIBHOCTH (6aHK-
potcTBa). [1paBoBbIie cpencrBa perieHusi: moHorpadus. M.: ITpocnekr, 2015. C. 18-25;
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Otnen I. MoHorpaduueckoe ucciieioBaHue

rpaxkIaHCKO-IIPABOBBIX CPEICTB, BBUIY HEBO3MOKHOCTH MCIIOTHEHUS
HECOCTOSITEIBHBIM CYOBEKTOM 00S13aTeIbCTB TIePeI BCEMH CBOMMHU KOHTP-
areHTaMM B IIOJTHOM O0BEeMe»'.

Bo-emopbix, HeIpUMEeHEHNE B JaHHBIX OTHOIIICHUSX IIPaBUJIa O HaI-
JIexXalneM MCITIOJTHEHUU paHee BO3HUKIINX 00s3aTesbeTB (a03. 1 cr. 309
I'K P®) nomkHUKaMM 11O OTHOIIICHUIO K X KPEIUTOPAM.

[IpucyrcTBHEe MaHHOTO MpU3HAKa OOBSICHICTCS IMTPEXKIE BCETO TEM,
YTO B OOBIYHBIX YCIIOBUSIX XO3SIMCTBEHHOM MESITEIBHOCTU IIJIsSI BCEX JIWII,
YYaCTBYIOIIMX B 00SI3aTEILCTBAX, JOJDKHO IEICTBOBATh 0a30BOE ITPABUIIO,
3akperieHHoe B a03. 1 cT. 309 'K PD, a uMeHHO: «00s13aTeTbCTBA TOJTK-
HBI UCITOJHATHCS HaIJIeXaIluM 00pa3oM B COOTBETCTBUM C YCIOBUSIMU
00s13aTeIbCTBA U TPEOOBAHMSIMU 3aKOHA, MHBIX IIPABOBBIX aKTOB, a TIPHU OT-
CYTCTBUM TaKUX YCJIOBHIT M TPEOOBAHUI — B COOTBETCTBUU C OOBIYASIMU
W UHBIMUA OOBIYHO TIPEIbSIBISEMBIMHA TPeOOBaHUSIMI». [JaHHOE TIPaBUIIO
SIBJIICTCS 3aKOHOAATEJIbHBIM 3aKPEeTUICHUEM B CUCTEME POCCUICKOTO Tpa-
Ba OTHOTO M3 OCHOBHBIX IIPUHIIAIIOB 0013aTeILCTBEHHOTO TIpaBa — pacta
sunt servanda (J1aT. «IOTOBOPHI JOJIKHBI COOTIONATHCS» ), COTJIACHO KOTO-
pPOMY B OOBIYHBIX CTAHIAPTHBIX YCIOBUSIX MEXIY YIAaCTHUKAMU TPaKIaH-
CKO-TIPaBOBBIX OTHOIIICHUI YCTaHABIMBAETCSI Oa30Bast JOTOBOPEHHOCTD
0 COOJTIONEHNH paHee 3aKITI0YCHHBIX COTMIAIICHN, HEMCITOJTHEHIE KOTOPHIX
BJICUET TSI HAPYIITUTEIISI TPUMEHEHNE Pa3INIHBIX BUIOB OTBETCTBEHHOCTH.
OnHaKo B YCIOBUSX KOHMINKTA OTHOIICHUI MEXIY MTOKHUKOM U €TO
KpPeIUTOpaMHU, BEI3BAHHOTO HEHMCITOJIHEHUEM MEeHEKHBIX 00sS3aTeIbCTB,
¥ TIpA HAJIMYMH Y TOJKHUKA TIPU3HAKOB HECOCTOATEIPHOCTA HAYMHAIOT
IeficTBOBAaTh HOPMBI 3aKOHOIATEILCTBA O OAHKPOTCTBE, N3MEHSIOIINE
OTHOIIICHMS MEXKITY TOJDKHUKOM M €T0 KPeIUTOpaMu, BCJICACTBUE Yero 06a-
30BBIi IPUHIINAII pacta sunt servanda iepecTaeT IeCTBOBATh B OTHOIIICHUH
JIULL, MPU3HABAEMbIX HECOCTOSITEJIbHBIMU NOJDKHUKaMU. B naHHOM cutya-
MY B OTHOIIIEHNU HECOCTOSITEIbHBIX TOJCKHUKOB HAUMHATOT 1€ ICTBOBATh
0co0BIe Moner TpaHC(OopMaIIMi X 00S13aTENIBCTB B paMKaX BBEICHHBIX
CyIeOHBIX WX BHECYIEOHBIX MPOLEAYD B ejie O OAHKPOTCTBE. YKa3aH-
HBbIC MEXaHM3MBbI YK€ He MOTYT OBITh OTHECEHBI K CHUCTeMe OpIMHAPHBIX
CUTYaIIWii, T.€. CUTyalllii, Ha KOTOPBIC PaCIIPOCTPAHSICTCS IIPABIIIO 00 MX
HamexaleM ucrnojHeHnu (a03. 1 cr. 309 'K PD), Tak KaKk CyIiecTBeHHO
W3MEHSIOT TIpaBrJjIa UCTIOJTHEHUSI 00s13aTeIbCTB, M3HAYATBHO TOCTUTHYTHIC

Huwmapesa T. I1. HecocTosiTeNbHOCTD (0aHKPOTCTBO) COIIMATILHO OPUEHTUPOBAHHBIX OpTra-
Hu3anuit // 3akoHsl Poccun: ombIT, ananus, mpaktuka. 2020. Ne 5. C. 49-53.

Kpasuenko A. A. Mexanusm obecrieueHus 100pOCOBECTHOTO MOBENEHUSI CYObEKTOB
B cdepe HecocTosiTennbHOCTH (6anKpoTcTBa) // [IpaBo u 6usnec. 2021. Ne 2. C. 37.
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I'eHeTtuka u mpaBo

MEXXJIy TOJDKHUKOM M €r0 KPeaIUTOPOM WJIM BO3JIOKEHHBIE Ha JTOJDKHUKA
B COOTBETCTBUU C 3aKOHOIATEILCTBOM.

B-mpemuwux, ipsimoe (HEMOCPENCTBEHHOE) PETYIMPOBAHNE MU KOCBEH -
Has (ormocpenoBaHHas) perjiaMeHTallus YKa3aHHbIX OTHOILIEHUM CITeIu-
TBHBIM 3aKOHOMATEILHBIM aKTOM O 0AaHKPOTCTBE'.

[Ton npsiMbiM (HemocpeACTBEHHbIM) PETYJIMPOBAHUEM OTHOIIIEHUN CTie-
IIMATBHBIM 3aKOHO/IATEIbHBIM aKTOM CJIEIYeT TOHUMATh:

1) neficTBME KOMILIEKCa HOPM 0 GAHKPOTCTBE, MPSIMO OTPEIEIISTIOIINX
CUCTEeMY TIpaB M 00SI3aHHOCTEN JIUII, yJaCTBYIOIMX B JieJie U B TIpoliecce
10 JieJilaM 0 GAaHKPOTCTBE Pa3IMYHbBIX KATerOPUi TOJDKHUKOB (HOPMBI Ma-
TepUATBHOTO XapaKTepa);

2) peayM3alvio CUCTEMbI HOPM O GAHKPOTCTBE, HEMTOCPEICTBEHHO OTI-
pelessIoInX paBuiia pean3aluy MpaB U 00s3aHHOCTEe! JIUIL, yJacT-
BYIOILIMX B JieJie U B TIpOlLiecce 10 JiesTy 0 GaHKPOTCTBE, a TakKxKe MpaBuiia
MPOBEJCHUST CYIeOHBIX MTPOLIEAYP, MPUMEHSIEMbIX B lleJIax O 6aHKPOTCTBE,
U BHECYIEOHBIX MPOLIEAYD, TPUMEHSIEMBIX B IeJlaX O 0AaHKPOTCTBE (HOPMBI
MpoILIeCcCyaTbHOTO XapaKTepa).

[Ton KocBeHHo#i (OMoOCpe10BaHHOI) periaMeHTanueil OTHOIIEHUH CTie-
LIMAJTbHBIM 3aKOHOAATEIbHBIM aKTOM O GaHKPOTCTBE CJIeAyeT TOHMMATh:

1) xoMIeHcaTOpHOE PeryaInpoBaHUE OTACIbHBIMU HOPMATUBHO-TIpA-
BOBBIMM aKTaMH Pa3IMIHBIX CTOPOH OTHOIIEHUA, CBA3aHHBIX C HECOCTOSI-
TeJTbHOCTBIO U (MJIN) OAHKPOTCTBOM TOJDKHUKOB’;

1 o
B nacrosiee BpEMA YKa3aHHBIM 3aKOHOAATCJIbHBIM aKTOM SBJISACTCA (Dez[epa.nbﬂbm

3aKOH 0T 26.10.2002 No 127-®3 «O HecocTosATeIbHOCTU (0AaHKPOTCTBE)».

> K yKa3aHHBIM HOPDMATHMBHBIM aKTaM cjeayeT oTHecTH: denepanbHblil 3aKOH
ot 29.07.2004 Ne 96-D3 (pex. ot 03.08.2018) «O BrimaTax banka Poccun 1o BKiIamaM
du3MIecKUX NI B TPU3HAHHBIX OAHKPOTaMU OaHKaX, He YUaCTBYIOIIUX B CHCTEME 00sI3a-
TEJIBHOTO CTPaxoBaHUsI BKJIanoB B 6aHkax Poccuiickoit deneparumn»; OenepanbHblil 3aKoH
01 29.07.2017 Ne 218-D3 «O nyd1rmuHO-TIpaBoBoit KoMraHuu “@DoH pa3BUTHS TEppUTOpHUIL”
¥ 0 BHECEHMM U3MEHEHUI B OT/IEIbHBIC 3aKOHOIaTeIbHbIE akThl Poccuiickoit Menepaium»;
[Mocranosnenue [NpaButenbctBa PO or 19.09.2003 Ne 586 «O TpeGoBaHUsIX K KAHIUIATYPE
apOUTPaXKHOTO YIPABJISIIONIETO B iejie 0 6AHKPOTCTBE CTPATETUUECKOTO MPENITPUSTHS WU Op-
raHu3aimn»; [pukas Munskonompassutust Poccun ot 23.05.2018 Ne 263 (pex. ot 19.10.2021)
«O TopsifiKe aKKPEIUTALMKA apOUTPakKHBIX YITPABISIONINX B LIEJISIX OCYIIECTBICHUS] UMU
TIOJTHOMOYHMIT KOHKYPCHOTO YITPABJISIONIETo (BHEITHETO YIPABISIIONIET0) B Jesie 0 OaHK-
POTCTBE 3acCTpOifIIINKa B COOTBeTCTBUY ¢ DeepaibHBIM 3aKOHOM “O HECOCTOSITETbHOCTH
(6ankpoTcTBe)”» (3apeructpupoBaHo B Muniocte Poccun 13.06.2018 No 51338; mokymeHT
onyoikoBaH He 0bU1. McTounuk — CITC «KoncynprantIlmoc»); [Toctanosnenue [pasu-
TenbeTBa PO ot 03.04.2020 Ne 428 (pen. ot 22.05.2020) «O BBeeHUN MOpATOpHUsT Ha BO30YX-
NeHYe 1IeT 0 6AaHKPOTCTBE TI0 3asIBICHUIO KPSIUTOPOB B OTHOIIIEHUU OTICTBHBIX TOJDKHUKOB»
(ue meiictByert); [loctanosnenue [1pasurtensctBa PO ot 28.03.2022 Ne 497 «O BBeneHUU
MopaTopusi Ha BO30OYKIeHMeE el 0 OAHKPOTCTBE 110 3asIBICHUSIM, TTOaBAeMbIM KPEIUTOPAMI»
(yTpaTuio cuiy).
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Otnen I. MoHorpaduueckoe ucciieioBaHue

2) omocpenoBaHHOE BIMSHUE TIPABIII, YCTAHOBICHHBIX 3aKOHOIATE b~
CTBOM O OAHKPOTCTBE:

— Ha crrenndUKy TPUMEeHEHMST 00eCTICUNTETBHBIX Mep B AeJIax 0 OaHK-
POTCTBE U 000COOIEHHBIX CITOpax';

— Ha 0COOEHHOCTU UCTpeOoBaHMsI MH(MOPMALIMU B Aej1aX O 0AHKPOTCTBE
M CTIOPAXx, C 3TUM CBSI3aHHBIX ;

— Ha UMYIIECTBEHHEBIC ITpaBa 1 00SI3aHHOCTH TPETHUX JINII (HaIIpuMep,
Ha KOHTPAareHTOB MOJDKHUKA TI0 OCIIaprBaeMbIM B paMKax Aejia 0 0aHK-
POTCTBE CICITKAM TOJDKHUKA®);

— Ha MHTEPECHI JIUII 10 pacCMaTPHUBaeMbIM B paMKax Jiej1a O 0aHKPOTCTBE
000CO0JICHHBIM CITOpaM MMYIIECTBEHHOTO, KOPITOPAaTUBHOTO, YIIPaBJICH-
YeCKOTO XapaKTepa;

— Ha CHUCTeMY MOATOTOBKM 1 OTBETCTBEHHOCTD JIUII, MMEIOIINX IIPaBO
OCYILECTBJISITh Pa3/IMUHbIE TUIIbI U BUIbI ApOUTPAKHOIO YIIPABICHUS' .

VYkazaHHBIC TPU3HAKH TTO3BOJISIIOT OTHECTH OTHOIICHUSI HECOCTOS -
TeJTbHOCTHA U OAHKPOTCTBA K KATETOPUU SKCTPAOPIMHAPHBIX OTHOIIICHMIA.

[MToMuMoO 0OIIMX 0COOEHHOCTE! YKa3aHHOM KaTerOpuy OTHOIICHUIA,
CYIIECTBEHHYIO CIeU(UKY TaHHOW KaTeroOpuHu MpUaaeT 0COOCHHOCTD
cTaTyca, IMYIIEeCTBEHHOTO TOJIOKEHUS 1 9KOHOMHUYECKOM AesITeTbHOCTH
JIAII, TIPU3HABAEMBIX TOJDKHUKAMU B IeJlaX 0 0aHKPOTCTBE. DTO Hamboiee
SIPKO TIPOSIBIIIETCST B 0AHKPOTCTBE OPUANICCKUX U (PU3MUSCKUX JINII, TaK
KaK peryanpoBaHue chepbl HECOCTOSITSILHOCTH M OAHKPOTCTBA TpaXkKaaH
MMeeT CYIIeCTBEHHOE OTJIMIME OT PEryJINPOBAHUS HECOCTOSITEIIHHOCTH
1 OAaHKPOTCTBA IOPUINYCCKUX JIUII. TaK, OCHOBHASI Macca 3aI0JKEHHOCTH
NMEHEXHOTO XapaKTepa IPUIANYeCKUX JIMII CBSI3aHa JTUOO C TIPSATIPUHU-
MaTeIbCKOM NeSITeIbHOCTBIO KaK BUIOM 3KOHOMUUYECKOU MesITeIbHOCTH,
MO0 ¢ TaKOM ee pa3HOBUIHOCTHIO, KaK KOMMepUecKas IesITeJIbHOCTD,
IJIST KOTOPBIX XapaKTepHBI CAaMOCTOSATEILHOCTh, HAJTMUKNE PUCKOB HEIO-
CTMKEHUS KeJJaeMBIX Pe3yJIbTaTOB M HAIIPaBJICHHOCTh Ha M3BJICUCHUE

1
CM.: lllesuenko M. M. O HEKOTOPBIX BOMPOCAX MPUHATHUS 00CCIIEUYUTEIbHBIX MEP

B 000COOJIEHHBIX CTIOpax I0 jJejiaM 0 OaHKPOTCTBe // Apoutpaxkubie criopsl. 2021. No 3.
C. 15—18.

> Cwm.: Hodoasckuii FO. JI. OGOCOGICHHBIE CIIOPBL O PEIOCTaBICHUN NH(DOPMALINI
B JlesiaX 0 OaHKPOTCTBe // ApOUTPaXHbIN U rpaxaaHckuit mpoiecc. 2019. Ne 9. C. 43—47.

*  CM.: H3bsee M. B. OTKa3 B ocIapMBaHNM CIEJIOK IOJDKHUKA B TTpoliecce 6aHKPOTCTBA:
TPOOJIEMBI TPABOITPUMEHUTETBHOM TIpakTUKY // MiMyliiecTBeHHBIe OTHOIIEHUS B Poccuiickoii
ODenepannu. 2021. Ne 9. C. 66—75.

* O Tunax u BUAax apGUTPAXHOTO YIIPABICHUS B COBPEMEHHOI POCCHICKOI I0pHC-
IUKLIUK 60J1ee ToapoOHO cM. B pabdote: Kapeauna C. A., Pponos U. B. CoBpeMeHHasi MOZIE/b
apouTpaxHoro ynpasineHust B Poccuiickoii @eneparmu // XKypHa mpenmpuHIMATETLCKOTO
u KopriopatuBHoro mpasa. 2019. Ne 3. C. 7—12.

15



I'eHeTtuka u mpaBo

npuosu'. Kpome Toro, hopMupoBaHre MpOCPOYESHHOM TeHEXKHOM 32101~
JKEHHOCTH I0pUINICCKIX JIUII MOXKET IIPOMCXOIUTH IO IIpUYNHE HeahheK-
TUBHOM MOIEIIN MEHEIKMEHTA 1 KOPIIOPATUBHOTO YITPABJICHMS MX TEKYIICH
XO3SIMCTBEHHOMU NesITeTbHOCTH. KOHIIETIIINST peTyTMpoBaHMsT HECOCTOSITEITh-
HOCTH U CBSI3aHHBIX C HEll MEXaHN3MOB 0AHKPOTCTBA IOPUINICCKUX JINIT
OCHOBBIBAETCSI HAa TIOTPEOHOCTH HAIIMOHAIBHOTO IPaXKIaHCKOTO 000poTa
B BOCCTAHOBJICHNY OPTaHU3aINI-TOJDKHUKOB KaK CAMOCTOSITCIIBHBIX OM3-
HeC-eIMHULL TIOCPEICTBOM UX (DMTHAHCOBOTO O3I0POBIICHMS ITOA KOHTPOJIEM
AIMIHUCTPATUBHOTO YITPABIISIONIETO WX AeJICTUPOBAHNS CICTEMbI BHYTPH-
KOPITOPAaTUBHOTO YIIPABJICHNUST OpraHaM COODIIECTBAa KPEIUTOPOB (COOPaHIIO
KPEIUTOPOB; KOMUTETY KPEIUTOPOB) U BHEIITHEMY YITPABIISIONIEMY B MOIEITN
BHEITHETO YIIPaBJICHUST HECOCTOSITETbHOM OpraHn3alInei.

Ecnu mmyiecTBeHHOE 1 (PMHAHCOBOE COCTOSTHUE IOPUINYECKOTO JIM-
a-I0JDKHUKA HE IMTO3BOJISICT BOCCTAHOBUTD €r0 IUIATEXKECITOCOOHOCTb,
TO JTOJDKHUK KaK CYOBEKT TIpaBa IMOJIEKNUT I0PUIANIECKON TUKBUIALINH.
LlenssM ropuanIecKoil TMKBUIAIINY OpraHU3alMy, TPU3HAHHOW 0aHKPO-
TOM, IOMYMHEHBI MEXaHU3MBI (POPMUPOBAHUS U TTOCTICIYIOIICH peaan3a-
MY KOHKYPCHOM MacChl yKa3aHHOM KaTeropni 6aHKpOTOB. McKiTIoueHMIO
IOPUINYECKOTOo JINIA, Tpu3HaHHOTro 6aHKpoToM, u3 EI'PYOJI nomkHa nmpen-
IIIeCTBOBATH TIepeaavya BCero MMyIecTBa 0aHKPOTa, He BKIIFOUEHHOTO B €T0
KOHKYPCHYIO MacCy, MHBIM JIMIIAM JIJIS LIeJIel HeAOMyIIeHUsT 06CX03HOCTH
Bellel TMKBUAMPYeMOoro ropuandeckoro jmma (ct. 225 'K PD) u obecneue-
HUSI MOJIeNIell OpeMEHHM CoaepsKaHUsI COOCTBEHHOCTH MMYIIIECTBA B OTCUECT-
BeHHOM TIpaBonopsiake (cT. 210 'K P®). OTBeTCTBEeHHOCTH 3a NECTBUS
I 0e3IeiiCTBIE, TPUBEAIINE K HEBO3MOXKHOCTH ITOTaIlleHUs TpeOOBaHMA
KPEIUTOPOB IMKBUANPYEMOI TT0 OKOHYAHUY KOHKYPCHOTO IIPOU3BOIACTBA
OpraHM3aun-0aHKPOTA, B TIPEIYCMOTPEHHBIX 3aKOHOIATEILCTBOM CITyJasiX
BO3JIaraeTcsl Ha CyObEeKThI, OTHOCUMBIC K KATeTOPHUM KOHTPOJHMPYIOIINX
MOJDKHUKA JINIT, U TIPUOOpeTaeT CyOCUIMAapHBIN XapaKTep 0 OTHOIIECHHUIO
K UMYIIECTBEHHOI OTBETCTBEHHOCTHU MOJDKHUKA. [lepeuncieHHbIe HAMU
0COOEHHOCTH SIBJISIIOTCSI OCHOBOI MOKTPUHAIBLHOTO acIieKTa (hyHKIIMOHM -
POBaHUS HECOCTOSITEIIBHOCTY M OAHKPOTCTBA FOPUANICCKUX JIUI] ¥ HE MOTYT
OBITH IIPUMEHEHBI K HECOCTOSITEIbHOCTH M 0AHKPOTCTBY TPasKIaH.

JOKTpUHANBHBII acTIeKT, 000CHOBBHIBAIOIINI (DYHKIIMOHUPOBAHNE
cdepbl HECOCTOSTSILHOCTH U OAHKPOTCTBA I'PpakIaH, OCHOBAaH Ha MHOM
KOHIICTIIINH, 11eJIb KOTOPOIl OpUEHTUPOBaHA Ha MOAACPKKY OTIEIbHBIX
KaTeropuii HaceJIeHMST M MPEeKPAIeHUS X TOJTOBOI 3aBUCUMOCTH, HO-

' Cwm.: TpeanpuHuMaTebeKoe paso Poccuiickoit Menepalinn: yue6HUK / OTB. peil.

E. I1. I'y6un, I1. I. Jlaxxo. 3-e usn. nepepa6. u gor. M.: UHO®PA-M, 2017. C. 26.
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cslIeit KabaJlbHbIM XapakKTep Mo MPUYMHE HEBO3MOXXHOCTHU €€ TOoralleHus1
HCXOIIS M3 UMYIIIECTBEHHOTO W (PMHAHCOBOTO COCTOSTHUS TPakaaH-T0JIK-
HUKoB. [1o ykazaHHbIM ITpUYMHAM BCE MPABOBbIe HOPMbI PETYJIMPOBAHUS
0aHKPOTCTBA IPaX1aH OPUEHTUPYIOTCSI HA peaObUIMTALlMOHHBIN XapakTep
M0 OTHOIIEHUIO K TPAXIAHUHY-IO0JDKHUKY, TOBEIEHUE KOTOPOTO COOTBET-
CTBYET KPUTEPUSIM T0OPOCOBECTHOCTU U 1OOPOIOPSIAOYHOCTH 1O OTHOIIIE-
HUIO K €ro KpeAUTOpaM U MHbBIM JIMLIAM, TpaBa KOTOPBIX 3aTparuBaioTCs
HEUCITOJHEHUEM JOJITOBBIX JEHEXHbBIX 00S13aTEILCTB MPaKIaHUHA.
OcHoBaHUSI BOSHMKHOBEHMSI JCHEXKHBIX 00s13aTeIHCTB TPakKIaHINHA B OT-
e oT OpMUPOBAHMS 3aI0KEHHOCTH FOPUIMUYSCKIX JIMIT B OCHOBHOM
CBOEI Macce UMEIOT JIMYHBIN OBITOBOM XapaKTep 1, KaK MPpaBUjIo, HE B TTOJIHOM
Mepe CBsI3aHbl C PUCKAMU MTPEANPUHUMATEILCKOM AESTETbHOCTU U CTPEM-
JICHUEM MOJTyYEHUST KOMMEPUYECKOM MPUObLIU, 2 OTPAaHUYEHHOE KOJIMYECTBO
00513aTeJILCTB IPaKAaH-T0JKHUKOB, BHITEKAIOLINX U3 MPEATTPUHUMATENbCKUX
OTHOLIEHUI rpaKaaH, peraaMeHTUPYETCs KOMIUIEKCHBIMU HOPMaMU, JIUILb
YaCTUYHO BOCIIPUHSTBIMU U3 CUCTEMBI TTPaBUJ 0AHKPOTCTBA OpraHU3alIUiA.
MHcTuTyIImoHanbpHast JOKTprHA chepbl HECOCTOSITEIbHOCTH ¥ OAaHKPOTCTBA
rpaxkaaH OpMEHTUPOBAHA HA JOMUHUPOBAHKUE TTPOJOJKHUKOBOTO XapaKTe-
pa IIpaBOBOTO PETYJIMPOBAHUS IO OCBOOOXKIEHUIO I'paXkiaH, MPU3HABAEMbIX
0OaHKpPOTaMM, OT HEBBITTOJIHUMBIX [Tl X UMYILIECTBEHHOT'O CTaTyca IEHEXHBIX
00s13aTeTbcTB. CHCTEMa PeCTPYKTYPU3AIMH TOJITOB IpaXkIaHMHA-TOJDKHUKA
B YKa3aHHBIX CUTYalIUSIX HOCUT BTOPUYHBIN XapaKTep MO OTHOIIEHUIO K MO-
JIeJIsIM OCBOOOXKIEHMS TOJDKHUKOB OT 00513aTE/IbCTB Mepe KPeaUTOPpaMHU.
MMeHHO 110 BhIIIENEepEeYUCIEHHBIM OCHOBAaHUSIM JOKTPUHAIbHBIN ac-
TEKT YCIOBUI (hOPMUPOBAHUS CIICLIMATBLHOTO TIPABOBOTO PETYIMPOBAHUS
OTHOIIIEHMH c(hpephl HECOCTOSITETLHOCTH I OAHKPOTCTBA IPAKIaH B CHCTEME
pPOCCUIACKOTO TTpaBa:
60-NepBbIX, UCXOIUT U3 OCOObIX ITPaBUI (DOPMUPOBAHMSI KOHKYPCHOI MacChl
rpaxaaH, MpU3HaBaeMbIX OAHKPOTaMU, C IPUMEHEHUEM 1IEJIOT0 KOMILIEKCa
MMMYHUTETOB UMYIIECTBA U JEHEXHBIX CPEACTB, HEOOXOAUMBIX JJIs1 COOJIO-
JIEHUS YCTAHOBJIEHHBIX B OOLLIECTBE CTAHAAPTOB MUHMMAJIBHOTO YPOBHSI 00eC-
MeYeHUs €XXKeMHEBHBIX OITOBBIX TOTPEOHOCTEN HE TOJIBKO IpakiaHMHA-0aHK-
poOTa, HO U WIEHOB €TI0 CEMbU U JIUL, HAXOSIILIMXCSI HA €T0 WXKIMBEHUM
680-6MOPbIX, HE MOXKET ObITh OPUEHTUPOBAH HA JTMKBUIALIMIO OAHKpPOTA
MO 3aBepIIEHUN PACYETOB C KPEAUTOPAMU KaK CrelMaabHbIiA BUIl OTBET-
CTBEHHOCTU He3(P(PEKTUBHOTO YIIPABICHUST UMYIIIECTBEHHBIM CTATyCOM
¥ UHAHCAMU HEOTUIATHOTO MJIM HETIIATeXXeCITIOCOOHOTO MOKHUKA;
6-mpembux, HE MOXKET ObITb UCIIOJIb30BaHa TPUMEHsIeMas B iejax 0 OaHK-
POTCTBE OpraHMU3alrii MOJENb CyOCUINAPHON OTBETCTBEHHOCTU KOHTPOJIH-
PYIOLIMX TOJDKHMKA JIMLL, TaK KaK BMECTO YKa3aHHOM MOJIE/IU B iejiaX 0 OaHK-

17



