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4. OrOBOPKH, CBA3AHHBIE C OTJIATATEJIbHbBIMU
YCJIOBUAMMU 3AKPBITUA CAEJIKI

Peoarxuuu

41 mocTyIIo A0BOJIBHO TPAAUIIMOHHBIM 00pa3oM. CHayvaia s peaio-
Ky YUTATEJII0 TEKCT COOTBETCTBYIOIIMX MYHKTOB TeX ApaTUHI-MOJEICH,
KOTOpbIE MHOIO MCIIOJIb3YIOTC. ECTeCTBEHHO, B TOI MX 4acTH, KOTOpas
O0OHMMAET BOIIPOCHI OTJIAraTeJbHbIX YCIOBUI 3aKPBITUS CACJIKU KYILIU-
nponaxu akuuii (moseii). Ipemnoxy 6e3 Kakoro-in0o MmomyTHOro KOMMEH-
TUPOBaHUs. A yXe IOocjIe 3TOro 1aM OIUH 00N KOMMEHTapuil, CDaBHUB
BOCIIPOM3BEIEHHbIC BAPUAHTHI.

BaxxHnas u TpeOyroiias TOro, 4ToObl OBITH OTMEUEHHON yKe ceifuac,
JeTajgb COCTOUT B TOM, YTO KaK Obl HA CTPOMIACH PEIAKIIMS COOTBETCTBY-
IOIIUX MYHKTOB B Pa3HBIX MOJEJSIX, CAaMM OTJaraTeJibHbIe YCIOBMS, UX
yucio (TepeyeHb), UX CMBICTOBas Harpy3ka u (opMyJaupoBKHU, UX pac-
npejaesieHrue MeXI1y «30HaMU OTBETCTBEHHOCTM» MPOIaBLa U ITOKYITaTes
TaKKe OTJIMYAIOTCSI OT CACJIKU K caenKe. MHbIMU CJIOBaMU, COIIOCTAaBUB
NBa-TPU PSIIOBBIX TOTOBOPA, BBl HAWAECTE IBE IPYIIbI OTIMYUI: pa3HUILY
B TOM, KaK M3JIaraloTcsi OrOBOPKH, CBSI3aHHbIE C KOHCTPYKLUEH condi-

' 5 IoMKeH 06PATUTh BHUMAHME YMTATEIs HA JIBE BAXHBIC OCOOEHHOCTH, KOTOpbIE OY-
YT OTJINYATh OTKPBIBAEMBI pa3aes OT BCEX OCTATbHBIX, U TEX, YTO eMy MPeIIIecTBOBAIH,
U T€X, UTO ellle TTOCIeNyIOT najiee. B 1ieHTpe Halllero BHUMaHUS — IOpUANYECKast KOHCTPYK-
1MsT OTJIaTaTeIbHOTO yCIoBuUs (condition precedent). [letanu, ee XapaKTepu3yIOIUE, MBI yKe
paccMaTpuBaIM B IIEPBOI YACTH, KOT/A ST PA3MBIILISIT OTHOCUTETHHO TUTTUIHOM CTPYKTY-
PBI KOHTPAKTa, U Oy/IeM paccMaTpUBaTh JIOMOJHUTEIBHO, TIEPEiIsl K ACTIEKTaM TOAOIIICKA
BKJTIOUEHUST OTOBOPOK, CBSI3aHHBIX C OTIATaTeIbHBIMU YCIIOBUSIMU 3aKPBITUS CIIEJIKH, B J10-
TOBOP KYTUTM-TIPOIaXH akinii (noseit). OcobeHHOCTb N | coCTOUT B TOM, UTO crieruduie-
CKUX, CBSI3aHHBIX C TpaHC(HEPTOM UMEHHO aKIIMOHEPHOTO KaIKTala, MPOSIBICHUI 00CyK-
naeMoii KOHCTpyKIUK HeMHoTo. [1o GonbiioMy cuety, condition precedent Kak UHCTPYMEHT
CTPYKTYPUPOBAHUSI CIEJIOK BITOJHE €AMTHOOOPA3HO MPOSIBIISIET CeOsI U B TPAH3AKIIMSIX C He-
NMBUKUMOCTBIO, U B CIIEJIKaX C TIPaBaMU Ha UHTEJUIEKTYAIbHYIO COOCTBEHHOCTD, 1 B MH/TY-
CTPUATBHBIX, HAIPUMED CTPOUTEIBHBIX, KOHTPAKTaX. Y HAac Oy/IeT MOBOM YOSTUTHCS B OTOM.
DT0, B CBOIO 0OUYepelb, TUKTYET TO, UTO U APAPTUHT-PEIIeHUS BIIOJTHE YHUBEPCAITBHBI, COOT-
BETCTBEHHO, U NpadTUHT-YPOKH, U3BJIEKaeMble U3 OHOU cepbl KOMMEPUECKOTo 0060po-
Ta, BITOJIHE TIePeKJIAIbIBAeMBbI U B IpyTyIo. [Ipotie roBopsi, To, Kak condition precedent po-
SIBJISIET ce0s1, CKaxkeM, B TOTOBOPE KYIUT-TIPONIaXH CYTHA, MOXET M JOJKHO UHTEPECOBATh
TeX, KTO TOTOBUT KYILTIO-Tponaxy akuuii. OcobeHHocTb No 2 SBJIsieTCsl CIEICTBUEM OCO-
6eHHOCTH N0 : OITSITh e He B MPUMED MPEAIIeCTBYIONINM U ITOCIEAYIONNUM pa3neiaM Mbl
OymeM TOBOJBHO YacTO TOBOPUTH O «HEKOPIIOPATUBHBIX», HE C(HOKYCHPOBAHHBIX Ha CHEI-
Kax M&A, mpelieieHTax aHTJIMIICKOTO MpaBa.
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4. OT‘OBOpKVI, CBS3AaHHBIC C OTJIAaraTCJIbHBIMU YCIIOBUSAMM 3aKPbITHUA CACITKHU

tion precedent', B IeJIOM, HO IUIIOC K 3TOMY U OTJIMYMS MEXIY CAMUMM
oTJIaraTeJibHbIMM yCJIOBUSIMU. TlepBast rpyIina MOXeT IpOsIBJIsATh ce0st
B TOM, YTO B OMHOM TpaH3aKLMUU OJIOK KOHTpaKTa, OTBEUYAIOIIMIA 32 OT-
JlaratejibHbIe YCJIOBUsI, CKaxeM, IIPelyCMaTprUBaeT OrOBOPKY O pa3yMHbBIX
1arax, TpeOyoIux ObITh COBEPIICHHBIMU Ha IYTH BBIITOJIHEHUSI condition,
a B Ipyroii — HeT. Bropas rpymnma — 3To UCTOPUSI O TOM, UTO B CACIKE
A YCIIOBUSIMU 3aKPbITHSI BHICTYIIAIOT YIOBJICTBOPEHHOCTD MOKYyATEsI
utoraMu due diligence n TIoJlydeHUE UM COIJIACUsI HA CAEJKY OT aHTHU-
MOHOITOJILHOT'O OpraHa «CBOE€i» CTpaHBbI, a B caeJiKe B — 3T0 yXe OyneT
condition, CBSI3aHHOE ¢ 0f00peHreM (DMHAHCUPYIOITUM OaHKOM BbIIa4Yu
KpeauTa Ha TTOKYIIKY aKIMii (IoJieit).

M3noxeHHOe 00CTOSITENLCTBO MPEAOoNpeaeisieT U CASAYIONUN MO
BBIOOD: TO, KaK TUIIMYHO (hOPMYJIUPYIOTCS KOHKPETHBIC OTJIararejbHble
YCIIOBUSI, KAKOB BOOOIIIE CIIEKTP TAKOBBIX (KOHEYHO, O3 TIPeTeH3UM Ha UC-
YepIbIBAIOIINI CITUCOK!), ST OTBEYY B 3aKJIIOUUTEIBHON YaCTU TOTO OI0Ka
TOJIbKO UTO HAYaTOro MHOIO pasesia, KOTOPBIN MOCBSIIEeH peaaKIisIM I10-
TOBOPHBIX MYHKTOB. 51 1aM mpruMepbl (hOPMYIMPOBAHUS KaXKI0I0 U3 00I1Ie-
YIOTPeOUMBbIX OTJIaraTeJIbHbIX YCIOBUM, YTOOBI YMTATEIIb ITOJTYYMJI HA BO-
Opy:XKeHMEe CBOeOOpa3Hblii KOHCTPYKTOpP. Besikuii pa3, Korma Hy>KHO OyneT
COCTaBUTb IlepPeUeHb, CTABIINI UTOTOM OOCYXIEHHUSI CTOPOH IIePErOBOPOB
0 KOHKPETHOM cleJike, OH (YMTaTeIb) CMOXET «HaaepraTb» HY>XKHBIX eMy
(opMyIMpPOBOK.

HTak, penakiiuu pa3nenoB ApadTUHT-MOENEH, NCITOIb3YIOIINX KOH-
CTPYKLUIO condition precedent, n Mbl HaUHeM ¢ Ashurst Model. 3nech Tipu-
CyTCTBYeT pa3si. 3 «YcaoBusi» (Conditions), UMEIOLINI CIeAyIOIIee HATIOM-
HeHue’:

3. CONDITIONS 3. YCIIOBUA
3.1. Completion is conditional upon the ful- 3. 1. 3akpeimue cdeaku séasemcs 00yca06-
filment of each of the Conditions as follows:  aentbiM 6bin0OAHEHUEM KANCA020 U3 CAeY-

(a)]...] rouux Yenosuii:
(b) [other]. (a)/..]
(b) [dpyeoe].

1
YacTo yroTpeduMbIM, 0COOEHHO B pa3roBOpax ¢ ydyacTeM OaHKUPOB, SIBJISIETCS KOPOT-
KO€ «CU-TIW», YTO CBSI3aHO ¢ ab0peBuarypoii “CP”, KOHEUHO Xe, TPOUCXOSIIEH OT MEPBBIX
OYKB KaXJI0T0O U3 JIByX CJIOB, 00pa3ylolIuX ciioBocouetaHue “condition precedent”.

* Xorst TepMuH “Conditions” v ynoTpe6Isiicsi KaK KATETOPHsi, B OTHOIICHUM KOTOPOi
MO3HO OBLIIO PACCUUTHIBATH HA MPHUCYTCTBUE B KOHTPAKTE OMPEICICHNUSI, Ha YTO YKA3bIBACT
3ariaBHas OykBa “C”, HO ompeleieHre He HeCJI0 CaMOCTOSITEIbHON CMBICTIOBOI HArpy3KH,
JieJast JINIIb OTCBUIKY K 1. 3 (“...means the conditions set out in clause 3”).
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3.2. The Buyer may by notice in writing
to the Seller waive any of the Conditions
contained in paragraph (a) of clause 3.1
in whole or in part.

3.3. The Seller undertakes to use all rea-
sonable endeavours to procure the fulfil-
ment of the Conditions and the Buyer un-
dertakes to use all reasonable endeavours
to procure the fulfilment of the Conditions,
in each case, by [insert date|.

3.4. If all of the Conditions (save for those
compliance with which has been waived in
accordance with the terms of this agree-
ment) have not been fulfilled on or before
[insert longstop date] this agreement shall
terminate with effect from that date.

3.5. If this agreement terminates in accor-
dance with clause 3.4 then the obligations
of the parties shall automatically terminate
save that the rights and liabilities of the par-
ties which have accrued prior to termination
shall continue to subsist including those un-
der clauses 10, 12 and 15 to 22 (inclusive).
3.6. The Seller shall keep the Buyer advised
of the progress towards the satisfaction of
its obligations under clause 3.3 (and vice
versa).

3.2. [lokynamenw, nucomMeHHO y6edomue
IIpodasya, moxcem 3a58umo NOAHbLIL UAU
yacmuuHblil omkaz om awboeo u3z Yeno-
8ull, YKA3aHHBIX 8 napaepaghe (a) hyHKkma
3.1

3.3. [Ipodasey 06s13yemcs npunodicums éce
DA3YMHble ycuaus, ymoovL 0becneuums b~
noauenue Ycaosuil, u Ilokynamens 0653y-
emcest nPUAOICUMb 8Ce PA3YMHbBLE YCUAUS,
umobbl 0becneuums blnoaHeHue Yeaoauil,
6 Kadcdom cayuae K [6cmasump damy|.
3.4. Ecau eéce uz Yeaosuii (3a uckaoue-
HUuem mex, 6 OMHOWeHUU coOA0eHUs
KOmopbix 0blA 3a564eH OMKA3 8 COOM-
8eMCMBULU ¢ NOAOICCHUSMU HACMOSAUE20
coenauienuss) He OblLAU BbINOAHEHb! K UAU
do [écmasumb npedeavnyro damy/, Ha-
cmosujee coenauienue 00a%cHo Obimb npe-
Kpauero ¢ 3¢hghekmom ¢ yKazanHoi damol.
3.5. Ecau nacmosiwee coenawernue npe-
Kpawjaemcsi 8 COOMEemcmeull ¢ RyHKmom
3.4, 6 makom cayuae obs3amenvcmea cmo-
DOH Q0AJCHbL A8MoMamueckKu npeKpa-
MuUmucs, ¢ UCKAIOUEHUeM 8 OMHOUleHUU
moeo, 4mo npasa u 003aHHOCMU CIOPOH,
KOmopble 803HUKAU 00 NPEeKpaujeHus,
J0NMCHBL OCMABAMBCA 8 cuie, 8KAUAS
me, umo npedycmompervi nynkmamu 10,
12u c 15no 22 (sxaiouumensho).

3.6. Ilpodasey, doaxncer ungopmuposams
Tokynamens o npoepecce 6 wacmu ucno-
HeHUs1 ceoux 00s13amenbcme no nyukmy 3.3
(u Haobopom).

[Tepexomum K criemyroleit Monenu, v 3o oynet Freshfields Model. Kon-
TPaKT KYIUTA-TPOAAXKH aKIIMiA TaKxKe OTBOIAMI IO OTJIaraTeIbHbIE yCI0-
BUSI OTIEBHBIN pa3aen (Tak COBIAIO, OH TOXKE UMEJT TPETUIA MOPSIAKOBbI
HoMep!), UMEHOBABIIINIICS 3ar0J0BKOM «YCJIOBUS K 3aKPBITUIO CACTKW»

(Conditions to Closing)":

1 oy
Curyanus ¢ onpeneieHreM TepMuHy “Conditions” ananorudaHa Ashurst Model: paznen
«JlebMHUIIMK» TAKOBOIA YITIOMUHAET, HO 3TO He 0oJiee, YeM OTChUIOYHOE ITOJIOXECHIE, HATIPAB-

JIIolee MHTEPIpeTaTopa K 1. 3.1 KOHTpaKTa.
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4. OT‘OBOpKVI, CBS3AaHHBIC C OTJIAaraTCJIbHBIMU YCIIOBUSAMM 3aKPbITHUA CACITKHU

3. ConpItions 10 CLOSING

3. 1. Closing shall be conditional on the fol-
lowing Conditions having been fulfilled or
waived in accordance with this Agreement:
(@]..I;

(b)[...]; and

©)/...].

3.2. The Purchaser shall, at its own cost,
use all reasonable efforts to ensure that
the Condition in clause 3.1(a) is fulfilled
promptly after the date of this Agreement.
The Seller shall render all assistance as is
reasonably required by the Purchaser in
relation thereto through the provision of the
documents and/or information which may
be requested by the relevant competition au-
thorities in order to satisfy the Condition in
clause 3.1(a).

3.3. Each the Seller and the Purchaser
shall both use all reasonable efforts to en-
sure that the Condition in clause 3.1(b) is
fulfilled as soon as reasonably practicable
after the date of this Agreement.

3.4. The Seller shall, at its own cost, use all
reasonable efforts to ensure that the Con-
dition in clause 3.1(c) is fulfilled promptly
after the date of this Agreement.

3.5. Any or all of the Conditions may be
waived by notice from the Purchaser to the
Seller.

3.6. The Seller and the Purchaser shall
each notify the other promptly upon be-
coming aware that any of the Conditions
has been fulfilled. The Seller and the Pur-
chaser shall each, upon the other’s request,
promptly provide originals or notarised
copies of all documents necessary to evi-
dence fulfilment of any Condition. The first
Business Day in Moscow on or by which
the Conditions in clauses 3.1(a) and 3. 1(b)
have been fulfilled (or waived in accordance
with clause 3.5) is the Unconditional Date.
3.7. If the Unconditional Date has not oc-
curred on or before [...] (or such later

3. YcioBug k 34KPITHIO CEJIKH

3. 1. 3akpoimue coeaxu 6ydem 00ycaoéeH-
HbIM 8bINOAHEHUEM UAU 3as6AeHUeM Om-
Kaza 6 omHowenuu caedyouux Yeaoauii:
(@)]..I;

) [...]; u

©/...]

3.2. [loxynamens, deiicmeys 3a c8oii cuem,
dondicer NPUAOICUMDb 8Ce PA3YMHblE YCU-
st Ons obecneyeruss moao, ymoovt Yeaogue
no nynkmy 3. 1(a) okasanocs 8binonHeHo
6 Kpamuatiuuii cpoK nocae 0amsl HACMo-
aweeo Coenawenus. [lpodasey donvcern
0Ka3amo 8cA4ecKY0 N000epiucKy, KaKo-
eas saeasiemces pazymuo mpebyemoit Ilo-
Kynamenem 8 OMHOUWEHUU YKA3AHH020 NO-
cpedcmeom npedocmasneHusi 0OKYMeHmMo8
u/unu uHgopmayuu, Komopsle Mo2ym Obims
3ampe608aHbi penesaHmMHbIMU AHMUMOHO-
NOAbHBIMU Op2aHaMU, 051 M020, YMOObL UC-
noaHums Ycaogue no nynkmy 3.1(a).

3.3. Oba, u Ilpodaseu, u Iloxynameno,
00AICHBL NPUAOICUMD 8CE PA3YMHBLE YCU-
Aus 05 obecneveruss mozo, ymooot Yc-
noeue no nywkmy 3.1(b) okaszanocs 6vi-
NOAHEeHO HACMOAbKO He3amMeOlNUumenbHo,
HACKOAbKO 9MO 51645eMmCsi NPAKmMu4ecku
B803MOJCHBIM NOCAE 0ambl HACMOAULE20
Coenawenus.

3.4. [Ipoodasey, deticmeys 3a ceoil cuem,
00121CeH NPUAOIICUMb BCe PA3YMHbIE YCUAUS
o obecneyenuss mozo, umobst Ycaosue
no nynkmy 3.1(c) oxazanoce 8binoaHeHo
6 Kpamuatiuwuii cpox nocae 0amsl HACMo-
auweeo Coenautenus.

3.5. B omnowenuu a106020 u écex uz Ye-
108Ul MOdICem Obimb 3a561eH OMKA3 ny-
mem ygedomnenus [loxynamens 6 adpec
IIpooasua.

3.6. Ilpodasey u Ilokynamenwv doadxcHot
He3ame0numenbHo y6edomaams opye opy-
2a, CmaHoBsCh 0c6e0OMACHHbIMU O MOM,
umo Kakoe-1ubo u3 Ycaosuil 0Kazanocs
evinoanennvim. IlIpooasey u Ioxynamens
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date as the Seller and the Purchaser may
agree in writing), this Agreement shall au-
tomatically terminate (other than the Sur-
viving Provisions). In such event, neither
party (nor any of its Affiliates) shall have
any claim under this Agreement of any
nature against any other party (or any of
its Affiliates) except in respect of any rights
and liabilities which have accrued before
termination or under any of the Surviving
Provisions.

3.8. If the Unconditional Date has occurred
on or before [...] (or such later date as the
Seller and the Purchaser agreed in writ-
ing), but the Seller or the Purchaser has
failed to proceed with Closing according to
clause 5. 1, the party which failed to proceed
with Closing shall pay to the other party by
way of compensation for any loss suffered
an amount equal to [...] US Dollars (the
Break Payment). If the Break Payment be-
comes payable, the relevant party shall pay
it in accordance with clause 14 (Payments)
within [5] Business Days after the date
when the Closing should have occurred.

dondicHbL nO 3anpocy dpye opyey Hezameo-
AUMeNbHO nPedoCmassims OpUeUHANbL UAU
HOmMapuanvho yoocmosepeHHble KOnUU
6cex mex 00OKyMeHmog, Komopbie Heo0xo-
dumbt, umobvL NOOMeEepOUmb GbINOAHEHUE
06020 Yenosus. Ilepswiii Pabouuii dews
6 Mockee, 6 Komopulil Uau K KOmopomy
Yenosus no nynkmam 3. 1(a) u 3.1(b) oxa-
3aAUCH GbINOAHEHb! (UAU 8 UX OMHOUWEeHUU
ObLn 3as61eH OMKA3 8 COOMBemMcmauu
¢ nynkmom 3.5), seasemcs besyciroenoi
damoii.

3.7. Ecau bezycaognas dama ne nacmynu-
aa 6 uau 0o [...J (uau makyio 6onee no3o-
Hroro damy, komopyio Tlpodasey u Iloky-
namens Mo2ym RUCbMEHHO CO2AACO8AMD),
nacmosuee Coenaulenue agmomamuecku
npexpawaemcs (3a uckarouenuem [lono-
Jcenull, coxpauarouux deticmsue). B ma-
KOM cayyae HU 00HA CMOPOHA (a pagHO
U HU 00HO u3 ee Agpguruposannuvix auy)
He 0042ICHA UMemb UCKA 8 COOMBemcmauu
¢ Hacmosawum Coenrawenuem, Kaxoii Ovl
npupoosl OH Hu ObLA, pomue 2100l Opy-
20l cmopoHbl (uau 1106020 u3 ee Agppu-
AUPOBAHHBIX AUL), UCKAIOUAS 8 OMHOUle-
HUU Kakux-aubo npag u obs3anHocmeil,
Komopule 603HUKAU 00 NPeKpaujeHus uiu
6 cuny at060e0 u3 Ilonoscenuii, coxpans-
rouux deiicmaue.

3.8. Ecau Be3zycnoenas dama nacmynuaa
6 unu 00 [...[ (uru makyio 6oaee no30HI0OH
damy, komopyto [Ipodasey u [loxynamens
nucvmeHHo coenacosan), Ho Ilpodasey, unu
Tloxynamens He npucmynuau Kk 3axpsimuto
cdeaku coenacto nynkmy 5. 1, cmopoua, ko-
mopas He npUCMYRUAQ K 3aKpbimuto coen-
KU, 00NJICHA YNAGMUMb OPY20ll CMOPOHE
6 nopsdke KoMheHcayuu 006X NoOmeps,
NOHeceHHbIX nocaedHell, CymMmy, PAGHYI0
[...] doanapam CIIA (Ilrama 3a npexpa-
wenue). Ecau [lhama 3a npexpawerue
oKa3zvleaemcs noonedicaueli gblnaame, co-
omeemcmeyuas
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CMOPOHA OONJCHA BLINAAMUMDb €€ 8 CO-
omeemcmeuu ¢ nynkmom 14 (Ilhamexcu)
6 meuenue [5] Pabouux ouneti nocie damol,
6 Komopyr 3axpvimue coeaku 00ANCHO
0bL10 COCMOSAMbCA.

Tpetuii oopazenr npadtunra naet Skadden Arps Model, u BHOBb cO-
BHAIEHMS: pa3esl OISITh XKe UMeeT TPETUIA ITOPSIIKOBbIIA HOMEp, a TEpPMUH
“Conditions” onpenesieH yepe3 OTChIIKY K 11. 3.1 u 3.2'. Penakuus pa3zaena

TaKkoBa’:

3. CONDITIONS PRECEDENT

3.1. The obligation of the Purchaser or
Purchaser Designee to effect Completion
is conditional upon the satisfaction of the
Jfollowing conditions before the Long Stop
Date:

(@]..I;

) [..1;

©/...]

3.2. The obligation of the Seller to effect the
Completion is conditional upon the satisfac-
tion of the following conditions before the
Long Stop Date:

(a)[...]; and

)][...].

3.3. The obligation of each of the Purchaser
and the Seller to effect the Completion is
conditional upon the satisfaction of the
Jfollowing additional conditions before the
Long Stop Date:

(a)[...]; and

@)][...]

3.4. In order to satisfy the Competition
Conditions, the Purchaser and the Seller

3. OTJIATATEJIBHBIE YCIIOBHA

3.1. O6szamenscmeo [lokynamens uau
Hasznauennoeo auya Iloxynamens npo-
uzeecmu 3akpoimue coeaku s8asiemcs
00YCN061eHHbIM UCHOAHEHUEeM 00 HACmY -
naenus Ilpedenvnoii damet caedyroujux
YCA08UlL:

(@l[..I;

) [..1;

©/..]

3.2. Obsizamenvcmeo [Ipodasya npousse-
cmu 3axpvimue coenku s164semcsi 00yca06-
JNeHHbIM UCNOAHeHUEeM 00 HACMYNAeHUs
Ipedeavroii damol caedyrougux ycaosuii:
(a)[...]; u

)][...].

3.3. Obsazamenvcmeo kaxcdoeo, u Ioky-
namens, u Ilpodasya, npoussecmu 3a-
Kpbimue coenku s18asemcsi 00)CA061eHHbIM
ucnoanenuem do Hacmynaenus IIpedens-
HOl dambl caredyrouwux 0oONoAHUMEeNbHbIX
YCA08UILL:

(a)[...]; u

)][...].

' “Conditions” means the conditions precedent to Completion set out in Clause 3.1, 3.2 and 3.3”.

’ TIonyTHO OTMeYy, UTO BCTPEUAIOLIASCS B TEKCTE IUTHPYEMOTO pas/iena KaTeropus
“Competition Conditions”, BO-TIEPBBIX, OISTh Xe ONMPEIL/ISETCS Yepe3 OTChUIKY, B JaHHOM
citydae K 11. 3.3, a, BO-BTOPBIX, KOHEUHO K€, MHOIO 3[1eCh U ceifuac He MPUBOIUTCS, NOO YyTh
BBIIIIC MBI YCJIOBWIMCH: BCE, YTO KacaeTcst (hopMYIMPOBOK TUITMYHBIX OTJIATATeIbHBIX YCIO0-
BWIA, T.€. OTBETA HA BOTIPOC, KAK KOHKPETHOE YCJIOBKE U3JIaraeTcsl B TEKCTE KOHTPAKTa, Oy-

JET OGCY}KI[HTI)CH OTOCIBbHO.
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shall, and the Seller shall procure that each
Group Company shall:

(a) reasonably cooperate in all respects in
the preparation of any filing or notification
and in connection with any submission, in-
vestigation or inquiry;

(b) use commercially reasonable endeav-
ours to supply to any Governmental Au-
thority as promptly as practicable any ad-
ditional information or documentary mate-
rial requested pursuant to any applicable
laws and take all other procedural actions
required in order to obtain any necessary
clearance or to cause any applicable waiting
periods to commence and expire;

(¢) promptly provide each other with cop-
ies of any written communication received
from or sent to any Governmental Authority
(or written summaries of any non-written
communication) in connection with any
proceeding; and

(d) absent objection from the relevant Gov-
ernmental Authority, give each other and
their respective advisors the opportunity
to participate in all substantive meetings
and conferences with any Governmental
Authority.

3.5. In addition, each Party undertakes to:
(a) procure the filing of any necessary sub-
missions to all relevant Governmental Au-
thorities as soon as practicable (and in any
event within 15 Business Days after the Sign-
ing Date with respect to filings under the HSR
Act and the German Competition Law);

(b) provide the other Party (or Representa-
tives nominated by the other Party) with
draft copies of all submissions and com-
munications to Governmental Authorities
in relation to satisfaction of the Competition
Conditions. The Parties shall provide such
copies at such time as will allow the other
Party (or its nominated Representatives)
a reasonable opportunity to provide com-
ments on such submissions and

10

3.4. /lns moeo, umobwst ebtnoanums Ycao-
6us 6 yacmu konKypenyuu, Iloxynamens
u IIpodasey doaxncrvt, u [lpodasey donxcen
obecnevums, umobvt Kaxcoas Komnanus
Ipynnot 6viaa doaxcna:

(@) pazymHo 83aumooeiicmeosams 60 8cex
OMHOUIEHUSIX NPU N0020MOGKe 1100020 00-
paueHus uau y8eooMAeHUs UAU 8 C853U
¢ 110001 nodaueti 0oKymenmos, paccie-
dosanuem uau nPoeepKoii;

(b) npunaecamo Kommepuecku pazymHoie
yeunus 0as npedcmasnerus arooomy locy-
dapcmeeHHOMY 0peaHy HACMOAbKO He3a-
MeONUMenbHo, HACKOALKO IMO NpaKmuye-
CKU 803MOJICHO, 1100YI0 0ONOAHUMENbHYIO
uHgopmayuio unu doKymeHmauyuio, 3ampe-
0606aHHYI0 CO2AACHO AH00bIM NPUMEHUMBIM
3aKOHAM, A MAKJICce COBepUIams 6ce opyeue
npouyedypHble oeticmeust, mpedyouguecs ons
moeo, umobbl hoayuums ar06oe Heobxoou-
Moe paspeuierue uiu obecnevums, 4moovl
A100ble npuMeHUuMble Nepuodbl 0XHCUOAHUs
Hauanuch U 3a8epuitiiuch;

(¢) HezamedrumenvHo npedocmasasimo
dpye dpyey Konuu 1106020 NUCbMEHHO20
coo0uenUs, NOAYHeHHO20 OM UAU HANPAg-
NeHH020 8 Kakouii-aubo TocydapcmeenHblil
opeat (uau nucvMeHHble pestome N106020
YCIMHO020 CO00WeHUs1) 8 C8A3U C KAKUMU-
aubo npoyedypamu; u

(d) 6 omcymcmeue 6o3pajcenus pene-
eanmnoeo locydapcmeennozo opeana
npedocmaensms dpye opyey u coomeem-
CMBYIOWUM COBEMHUKAM OPY2020 803-
MOJICHOCHb YHACMB08AMb 80 8CeX 3HAYU-
MbIX 6Cmpedax u KoHgepeHyusx ¢ KaKum-
aubo Tocydapcmeenuvim opeanom.

3.5. Kpome amoeo kaxcoas Cmopona 06s-
3yemcs:

(a) obecneuums ocyujecmenerue 1000
HeobxX00uMoil nodauu O0KyMeHmoe A0bim
penesanmuvim [ocydapcmeennbim opeanam
HACMOoAbKO ObICMPO, HACKOAbKO MO NPAK-
muuecku 803MOAUCHO (U 8 11000M cayuae
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communications before they are submitted
or sent and provide the other Party (or its
nominated Representatives) with copies of
all such submissions and communications
in the form submitted or sent;

(¢) disclose in writing to the other Party
promptly upon becoming aware of anything
which is reasonably expected to prevent or
delay any of the Conditions from being sat-
isfied; and

(d) in the case of the Purchaser, as promptly
as reasonably possible, but not later than
within one Business Day of any of the Com-
petition Conditions being satisfied, notify
the Seller in writing.

3.6. The Purchaser shall use commercially
reasonable endeavours to obtain each con-
sent, approval or waiver or eliminate each
and every impediment to the Transaction
under any antitrust, competition or trade
regulation law before the Long Stop Date;
provided, however, that nothing in this
Agreement shall require, or be construed
to require, the Purchaser (1) to make or
commit to make any disposition of Assets
of the Purchaser or any of its Subsidiar-
ies or (2) to make or commit to make any
disposition of Assets of the Company or any
of its Subsidiaries if such disposition would
reasonably be expected to materially and
adversely affect the Company and its Sub-
sidiaries.

3.7. If one or more of the Conditions:

(a) remains unsatisfied as at the Long Stop
Date; or

(b) becomes impossible to satisfy before the
Long Stop Date;

the provisions of Clause 3.8 shall apply.
3.8. This Clause shall apply only in the
circumstances referred to in Clause 3.7
and, if applicable, Clause 5.3. Where this
Clause applies, this Agreement, other than
Clause 1 (Interpretation), 16 (Announce-
ments), 17 (Confidentiality), 18 (Notices),

He nosonee 15 Pabouux oneii nocae Jamo:
noonucauus @ omHouleHuU npedcmasie-
Hus no Axkmy Xapma-Crkomma-Poouno
u I'epmanckomy 3akony o KOHKYpeHyuu);
(b) npedocmasaame opyeoii CmopoHe
(unu Ilpedcmasumensm, Ha3HaA4eHHbIM
amoii dpyeoii Cmoporoil) Konuu npoex-
M08 M100bIX npedcmasaeHuil U coo0OUleHuUl
6 Tocydapcmeennvie opeanst 6 omHouleHuu
ucnoaHeHus Ycaoguil 8 uacmu KOHKYpeH-
yuu. CmopoHwvl 001CHbL NPEAOCABASINb
makue KOnuu 8 maxkoil cpoK, Komopbwiil
dacm dpyeoii Cmopore (uau Ha3Ha4eH-
Hoim ero [Ipedcmasumensam) pasymuyro
803MOJICHOCMb NPedcmasums KOMMeH-
mapuu K maKum npeocmagaeHusm u co-
0bujeHUsM neped mem, KaxK OHU OKAJNCYmMcst
NOOAHHbIMU UAU OMAPABACHHBIMU, A PABHO
u npedocmasasame opyeoii Cmopore (uiu
HazHaueHHbM et [Ipedcmasumensm)
KOnUU 8cex makux npedcmasnenuil u co-
00weHull 6 hopme, 8 KOMOPOIL OHU NOOAHDL
U OMNPagaeHbvl;

(¢) HezameorumenvbHoO co8epuums NUCh-
MerHOe packpbeimue opyeoit CmopoHre,
cmaeg 0ceedoMAeHHOII 0 ueM-1ub0, Om 4e2o
npuU pazymMHOM HOOX00€ MOICHO 0HCUOAMb
NPUYUHY NPENAMCMEUs. UAU 3A0ePIHCKU UC-
NOAHeHUs KaKo2o-aubo u3 Ycaosuil; u
(d) 6 cayuae [loxynamens Hacmoavko
He3ame0numenbHo, HACKOAbKO Mo NPAK-
muuecKu 8603MONCHO, HO He NO30Hee, Yem
6 meyenue o0Hoeo Paboueco dna nocne
moeo, Kak Ycaogus 6 wacmu KOHKYpeHuuu
0Ka3b18AI0MCsL UCHOAHEHHbIMU, NUCOMEHHO
yeedomums [Ipodasya.

3.6. [lokynamenv 004%ceH nPUNOICUMD
KoMMep4ecKu pasyMHble ycuaus 04s noay-
uenus Kaxicdoeo coeaacusi, 0000peHus uiu
omKa3a aubo ycmpanums aAr06oe u Kasjcooe
npenamcmeue Tpansaxyuu, credyroujee
U3 KaKo20-aubo 3aKoHa 0 pecyauposanuu
MOHONOAULL, KOHKYDEHUUU UAU MOP208AU,
do Hacmynaenus IIpedenvrHoil damoi; npu

11
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21 (Costs and Expenses), 22 (Invalidity),
23 (Third party rights), 26 (Whole Agree-
ment), 28 (Counterparts), 30 (Governing
law and jurisdiction) and 31 (Agent for
Service of Process), shall automatically
terminate with immediate effect and each
Party’s rights and obligations, other than
those specified above, shall cease imme-
diately on termination. Such termination
shall not affect the rights and obligations
of any Party existing before termination.
3.9. The Parties agree that monetary dam-
ages would not be an adequate remedy for
any breach of the terms of this Agreement
and that it is the intention of the Parties that
either party shall be entitled to an injunc-
tion or other equitable relief to specifically
enforce this Agreement in accordance with
its terms.

3.10. The Conditions in Clause 3.3 above
may each be waived jointly by the Seller
and the Purchaser. The Conditions in
Clause 3.1 above may each be waived by
written notice of the Purchaser to the Seller,
and the Conditions in Clause 3.2 above
may each be waived by written notice of
the Seller to the Purchaser.

12

yeaosuu, 00HAKo, Mo2o, Ymo HU4Mmo 6 Ha-
cmosiugem Coenawenuu He 00AdICHO mpe-
b608ambv uau Obimov MOAKYEMO KaK mpe-
oytowee om [loxynamens (1) cosepuiums
unu 00633amucs cosepuums KaKkoe-aubo
omuyscoenue Axkmueog Ilokynamens uau
2100011 u3 e2o Jloueprux komnanuil uru (2)
cosepuiumy Ui 0053amscsi CO8ePUIUMD
Kaxoe-1u60 omuyycoenue Axkmueos Kom-
nanuu uau 11060 u3 ee Jlovepnux komna-
HULL, ecau om makozo omuyxucoeHus npu
paszymHom nooxode 6ydem oxcudaemo,
4Mo OHO CYW,eCMBeHHO U HeOAa2onpusm-
Ho 3amponem Komnanuro u ee [louepnue
KoMnanuu.

3.7. Ecau 00Ho unu 6onee uz Ycnosuii:
(a) ocmaemcs HeUCHOAHEHHBIM NO COCHIO-
sanuro Ha [Ipedeavryro damy; uiu

(b) cmanosumcs He603MONCHBIM K UCNOA-
Henuro 0o TIpedenvroil damot;

doadcHbl npumeHsmocs noaoxcenus Ilyn-
xma 3.8.

3.8. Hacmoswuit Ilynkm doaxcer npu-
MEHAMbCs MOALKO 8 00CMOAmMeNbCmaax,
ykaszannolx ¢ Ilynkme 3.7 u, ecau npu-
menumo, [lynkme 5.3. Koeda nacmosuuii
[lynkm npumensemcs, nacmosujee Co-
enauwenue ¢ yacmu uwnoil, wem I[lynkm 1
(Toaxosanue), 16 (Obsseaenue o cdenke),
17 (Kongudenyuanvrnocme), 18 (Yeedom-
nenus), 21 (Pacxoder u uzdepicku), 22
(Hedeiicmeumenvhocms), 23 (IIpasa mpe-
moux auy), 26 (Iloanoma coenawernus), 28
(Dxzemnaspet), 30 ([Ipumenumoe npaso
u ropucouxyus) u 31 (Aeenm ons épyuenus
CYOeOHBIX NOBECMOK,), Q0ANCHO ABMOMA-
muuecku npeKpamumucsi ¢ HemeoneHHbIM
aghgpexmom, u npasa, a pasuo u 0653a-
menvcmea Kaxcooii CmopoHvl 00AM4CHDYL
nepecmams cyu,ecmeo8ams HemeoNeHHO
no npexpawenuu. Takoe npexkpaujerue
He 00A)ICHO 3ampazueams npasa u 00s3a-
menvcmea 11060t CmopoHsl, cyuecmayio-
wue neped npeKpaujeHuem.
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3.9. Cmoponsl coenamaromes ¢ mem, 4mo
denexcHas komnencauus He 6ydem adek-
B8AMHBIM CPEOCMBOM NPABOBOL 3AUUNbL
Ha cayuaii 11006020 HapyweHus YCA08ull Ha-
cmosiueeo Coenauienus, U Ymo HamepeHue
Cmopon cocmoum 6 mom, 4mo Kaxcoas
CMOPOHA 00AXCHA ObIMb NPABOMOUHA Mpe-
606amp cydebHo20 3anpema uiu 0py2020
6030elicmeusi o npagy cnpaseodIusocmu
s moeo, ymoobL NPUHYOUMENbHO UCNO-
Hums Hacmosuee CoenauieHue 6 Hamype
6 COOMBEMCMEUU ¢ €20 YCAOBUAMU.

3.10. B omnowenuu kaxcdoeo u3 Ycao-
euii no Ilynkmy 3.3 eviue moscem 6vimo
3asenen coemecmuolii omkaz Ipodasya
u Ilokynamens. B omnowenuu xasxcdoeo
u3 Yenosuii no Iynkmy 3. 1 eviuie moxcem
Obimb 3aA61€H OMKA3 NYMeM NUCbMEHHO-
20 yeedomaenusi om Ilokynamens 6 adpec
Ilpodasua, a 6 omuouweHuu Kaxcdozo
u3 Yenoesuii no Ilynkmy 3.2 gviie — ny-
mem nucemenno2o ysedomaenus om Ilpo-
dasua 6 adpec [lokynamens.

S monararo, 9To Tpex 0Opa3IoB ApacdTUHTA OBLIO ObI TOCTATOYHO, HO MO~
CKOJIbKY BCE€ LIUTUPOBAHHOE BBIIIIE — 3TO 3aMMCTBOBAaHUS 13 BIIOJHE TTPaK-
TUYECKUX UCTOYHUKOB, s IOCYMUTA HEJIMIITHUM IIPUCOBOKYIIUTh K HUM
BapUaHT, MPEUIOKEHHBIN TeOpHeii, a TAKOBBIM IO OTMIPEAETICHUIO SIBIISICTCS
Beswick-Wine Model. I'Tak, BoT Kakoii TekcT nipeaiaraet C. CUHIITOH':

2. Conditions precedent

2.1. Except for the obligations set out in this
clause, clause 5 (Pre-completion obliga-
tions) and sub-clause 16.11 (Termination),
the obligations of the parties under this
Agreement are in all respects conditional
upon:

(@]..I;

(b) [any other conditions].

2.2. Each of the parties shall (so far as it
lies within their powers) use all reasonable

' Beswick-Wine. P. 396.

2. OmaazameavHote ycaous

2. 1. 3a uckarouenuem 06s3amenvcma, u3-
JNOXCEHHBIX 8 HACMOSUeM NYHKMe, nyH-
xme 5 (O6s3amenvcmea 00 3aKpvimus
cdeaku) u noonynkme 16.11 (Ilpexpa-
wenue), 00s13amenbcmea CMmopoH 8 Coom-
eemcmeuu ¢ Hacmosuum Coenauenuem
ABAAIOMCS 80 8CEX OMHOUWEHUSX 00)C108~
NeHHbIMU:

(@l[..I;

(b) [a106b1e dpyeue ycaosusi].

13
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endeavours to procure that the Conditions
are satisfied as soon as possible and, in any
event, not later than ... (or such later date
as the parties may agree).

2.3. If any of the Conditions is not satisfied
in full by the date specified in sub-clause 2.2
then [(in the case of the Condition[s] speci-
fied in sub-clause[s] 2.1(...)] the Purchaser
[and (in the case of the Condition[s] speci-
fied in sub-clause[s] 2.1(...) the Sellers]
shall be entitled at its [or (as the case may
be) their] option either:

(a) to waive the unsatisfied Condition;

(b) extend the period for satisfying the un-
satisfied Condition to a date not less than
seven no more than 28 days after that date
(in which case the provisions of this sub-
clause shall also apply as if the revised date
were the date specified in sub-clause 2.2);
or

(¢) to rescind this Agreement by notice in
writing.

2.2. Kaxcoas uz cmopon doasxcna (Ha-
CKONbKO 9MO HAX00UMCS 6 npedesax ee
NOAHOMOHULL) NPUAOICUMb BCE PA3YMHbBLE
yeunus 04a obecneveHus moeo, ymoovl
Yenosus okasanuce uchoaneHHbsiMU Ha-
CMOAbKO He3aMe0NUmenbHo, HACKOAb-
KO 3M0 803MOJICHO, U 8 NH000M cayuae
He nosodnee, yem ... (UAU 6 MaKyr bosee
no30HI0I0 damy, 0 KOMOPOU CMOPOHbL MO~
2ym 002080pumbCs).

2.3. Ecau kakoe-aubo us Ycaoeuii
He 0Ka3vleaemcs NOAHOCMbIO UCNON-
HeHHbIM 6 0amy, VKA3aHHYI0 6 Noo-
nyukme 2.2, ¢ makom cayuae [(6 ua-
cmu Ycaosuaf[-i], ykazannoeof-vix]
6 noonynkme[-ax] 2.1(...)] Iloxynamens
[u (6 wacmu Ycaosusa[-ii], ykazannoeof-
bix/ 6 noonyukme/[-ax] 2.1(...), Ilpodas-
yvt| dongicer|-Hot | Gbimb npasomouer|-Hot|
no ceoemy [uau (6 3asucumocmu om 00-
CMOSMenbcme) ux| ycmompenuro:

(a) 3a6ums OmKa3 6 OMHOUEHUU HeUCHOoN-
HeHHo2o Ycnoeus;

(b) npodaums nepuod oas ucnosnenus He-
UCNOAHEHH020 Yca08ust 0o dambl, KOMOpPas
Hacmynum He pauee, 4em 4epes cemb U He
nosownee, uem uepes 28 Oueil nocae yKa-
3aHHOI 6blue dambl (8 KAKOBOM cayuae
N0A0JCEHUS HACMOAWe20 NOONYHKMA
004JICHbL NPUMEHAMbCA MAKJICe, KaK ecau
nepecmompentas dama Oviaa 6vl damoil,
YKG3aHHOU 6 noonynkme 2.2); uau

(¢) annyauposamo Hacmosauee Coenauie-
Hue, NUCbMEHHO Y8e0omMue 00 5mom.

[Mepexonum K 3amaue cpaBHEHUS YeThIpeX ApachTUHT-peleHuit. bepych
yTBEPKIaTh, YTO BO BCeX 0€3 MCKIIIOUEHHs TTPUBEICHHBIX 00pa3liax 00Hapy-
JKMBAIOTCSI MUHUMYM YEThIPE OTOBOPKU, SIBJISIIOILMXCS TEM O0beIMHSIOIIUM
HayajoM, KOTOPOE IT03BOJISIET FTOBOPUTH O BBIIAIOLIEMCSI COAEPKATEIbHOM
CXOJICTBE CJIOBECHBIX KOHCTPYKIIMI, KOTOPBIMM OIIEPUPYET aHIJIUCKast

MpaKTHUKa.

Bo-nepBbIX, TOBCEMECTHO MPUCYTCTBYET TO, YTO SI UMEHOBAJI ObI core
principle, 3TO 3aKpeTieHHEe cCaMOro TOTO TpaBuja, KOTOPOe IJIacUT, YTO

14
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€CJIM UTO-TO (TO, YTO OOBIYHO CKPBIBAETCS MO «4TO-TO», MBI Jajiee ele
o0cyarm!) He CIyUdUTCsI, TO CeJIKa KYTUTM-TIPOAaKy aKLUii (1oJieil) He 3a-
KpbIBaeTcs1, 00s13aTe/IbCTBA MPOAaBLia U MOKYIaTesl He UCIIOJIHSIOTCS.
KiroueBoii mpuHIUN 3apUKCUPOBAH ClenyoiMm odbpasomM. B Ashurst
Model v Freshfields Model — 510 niepBbie nBe cTpoku 11. 3.1'. B Skadden Arps
Model — 5710 IepBBIE TPU CTPOKM, HO Cpa3y B TpeX MyHKTaX, peub o 11. 3.1,
3.2 u 3.3, Bpoyem, TEeKCT, TI0 CYTH, TIOBTOPSIETCSI, a MHOXECTBEHHOCTD
IYHKTOB CBsI3aHa TOJILKO JIMIIb C TeM, YTO Bce conditions precedent oka-
3BIBAIOTCSI PA30MThI HA TPU TPYIINBL: T€, UTO OOYCIAaBIMBAIOT 00sI3aTEb-
CTBO ITOKYTIATEeJIsI 3aKPbITh CACJIKY; T€, YTO 00YCIaBIUBAIOT 00513aTEILCTBO
MpoJaBIia ciejaaTh TO Xe caMoe; U Te, YTO 00YCIaBIMBaIOT 00513aTeIbCTBA
00enx CTOpoH B 3TOM Hampasienun’. Hakonel, B Beswick-Wine Model
3a Ha3BaHHYIO YaCTh OTBEYAIOT MePBbie YeThipe CTpoKMU I1. 2.1°. CiioBecHOE
IOCTPOCHUE, €CJIU OTOPOCUTD «CYYalHOCTH», BBILJISIAUT TaK, YTO IIPUCYT-
CTBYET YTBEPKIEHUE: 3aKPhITUE CIEJIKA OTCPOYCHO (HE MPOU30MAET A0 TEX
Iop, IOKa) 10 BBINOJHEHUsI Ha3BaHHBIX YCJIIOBUIA, U TOJIBKO YeTBepTast
MOJIeJIb 316Ch HECKOJIbKO BBIIEJISIETCSI, CTaBsl BO [VIaBy yrja He closing/
completion, a B IpuHIIMIIE 00s13aTEJILCTBA CTOPOH JOTOBOPA, YTO, BIIPOYEM,
HE CUJIBHO MEHSIET CYTh.

Bo-BTOpBIX, Be3ne HAIUUYECTBYET OTOBOPKaA O IMpeaeiabHou nare (long-
stop date'), v ujesi 31eCh TaKOBa, YTO YCJIOBUSI HE MPOCTO JTOJKHBI ObITh
BBITMIOJIHEHbBI, UX CJICAYET BBIIIOJHUTDH B OINPEACICHHBII CPOK, KOTOPBIA
(bukcupyercs ykazaHuem 1160 Ha KOHKPETHYIO ATy, MO0 Ha IMOCeIHMIA
JICHb B IIpe/iesiaX OMpeie/IeHHOrO BpeMEHHOI'0 0Tpe3Ka, JInbo Kak-To MHaye,
HO B JIIOOOM CJly4ae 3/1eCh, 1 MUMEIO B BUIY B JieJie¢ KOHCTPYMPOBAaHUS MO~
XoJa K TeXHUKE OIpeesIeHUs] CPOKa, BCe JOBOJbHO TUITMYHO, KaKasi-I11u0o
YHUKaJIbHOCTh, CBSI3aHHAst UMEHHO co cepoit M&A, ckopee, OyleT oTcyT-
cTBOBaTh. M, 1a, CPOK B ITOIABJISIIONIEM OOJIBbILIMHCTBE CUTYALIMIA TTpeceKa-
TEJICH: €ro IIPOITYCK 03HAYAET, UTO KAK MUHUMYM 3aKPbITUE CAEIKU HE PO~
u3Bonutcs. Long-stop date B Ashurst Model — 310 1. 3.4, 1 Tam ke TUTIOC

' “Completion is conditional upon the fulfilment of each of the Conditions” u “Closing shall be
conditional on the Conditions having been fulfilled”.

* “The obligation of the Purchaser/the Seller/each of the Purchaser and the Seller to effect
Completion is conditional upon the satisfaction of the conditions”.

* “Except for the obligations set out in [...], the obligations of the parties under this Agreement
are in all respects conditional”.

* Hamucanue cioBocoueTtannst “long-stop” 3a4acTyio He MOIPa3yMeBaeT UCIIOIb30BAHNE
neduca, a MHOTIA JIBa CJIOBa BOOOIIE CIMBAIOTCS B eiHOe “longstop”. B ceBepoaMeprKaH-
CKOI TuTepaType MpUKUIach aibTepHATHBA, 3TO BapuaHT ¢ “drop-dead” date”. ABA Model
Stock Purchase Agreement victionb3yeT TepMuH “End Date”.
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B11. 3.5 OroBOpeHbI ITOCNIEACTBUS Mponycka cpoka. B Freshfields Model — 310
1. 3.7, ¥ ONSTh XK€ B HEM JIae€TCsI OTBET Ha BOIPOC, YTO MPOUCXOAUT, €CIU
CPOK HACTYIIMJI, a YCJIOBMS HE BIMOJIHEHBI. B Skadden Arps Model Texuu-
Ka apadTUHra HECKOJIbKO OTIMYAETCSI: B CAMOM pas/elie, MOCBSIIEHHOM
OTJIaraTeJIbHbIM YCJIOBUSIM, IIPSIMOTO OTBETAa Ha BOIPOC, KAKOBA Ta caMast
npejesibHast JaTa, He OOHApY:KMBAETCsI; BMECTE C TEM pa3zell OlepupyeT
TepMuHOM “Long Stop Date”, cHaGXasi ero cofepKaTeIbHbIM HallOJHEHUEM
B pazaene «HTeprnpeTaysi» 1 onpeaensss Kak «120-ii 1eHb rmocie gaThl
Hactosiero CornammeHust»'. Ho, Kak KaxeTcs, 3TO OTJANYNE HE CIUIITKOM
npuHuMnuanbHo. U, uto kacaercs Beswick-Wine Model, To 3nech cama
Jlata — 3TO MOATI. 2.2, a TOCIeACTBUSI MPOITycKa — Mmoxr. 2.3.

B-TpeTbux, Bce 4eThipe ApadTUHT-MOIEIM YIIOMUHAIOT O BO3MOXKHOCTH
3asiBUTh OTKAa3 OT IIpaBa HACTauBaTh Ha BBIITOJIHEHUH yca0Buii. KoHCTpyK-
st waiver B Ashurst Model — 310 otnenbHbll 1. 3.2, B Freshfields Model — 310
TAKKe OTHEJIbHBIN I1. 3.5, HO 0 BO3MOXHOCTHM OTKa3a YIIOMUHAET U CaM core
principle (“on the Conditions having been waived”), B Skadden Arps Model —
o710 1. 2.10, HakoHel, B Beswick-Wine Model — sto nioan. 2.3(a).

B-4eTBepThIX, OOLIMM MECTOM pACCMATPUBAEMBbIX BAPUAHTOB SIBJISIETCS
OIopa Ha TaKOM MHCTPYMEHT, KaK 00s13aTe/IbCcTBO (KOBEHAHTA) MPUHSITHSI
OIpeIeCHHBIX I1ar0B MIJIs TOTO, YTOObI JOCTUYb MOCTABJICHHON LIEIN —
BBINOJIHUTh OTJIaraTesibHble ycioBus. Jla, Hy)KHO OTMETUTD, YTO MOJEIN
HE IOJIHOCThIO COBIAAAIOT, OTIMYMS CKJIAAbIBAIOTCS I10 JABYM JIMHUSM: KTO
(TIpoxaBel WY TTOKYyTIaTe b, 2 MOXKET ObITh Cpa3y 00e CTOPOHbI) U IMTPUMe-
HUTEIBHO K KaKoMy condition precedent MOJXEH MPEIIPUHSITL TpeOyeMble
MepBbI, 1 TUTIOC K TOMY KaKOBa XapaKTepUCTHKa caMux 3Tux mep. [locen-
HSIsI, €CJIM Mbl OTPAaHUYMBAEMCS aHAJIM30M TOJIbKO JIMIIb 3a/1€iCTBOBAHHbIX
MHOI0 IpodopM, (a) KPyTUTCS BOKPYT TOM UM MHOM CTETIEHU Pa3yMHOCTH
¥ (0) yMeniaercst B IpOTUBOMOCTABICHUM CJIIOBECHBIX KOHCTPYKLU “all
reasonable endeavours/efforts” n “commercially reasonable endeavours/ef-
forts”, HO «OTTEHKOB CEPOT0» Ha MPAKTUKE MOXET ObITh U OOJIbIIIE, O YeM
MBI ellle moroBopuM nanee. ['ne momennaercs odcykaaemast KoBeHaHTa?
B Ashurst Model — 310 1. 3.2, B Freshfields Model — 310 11. 3.2—3.4 (ux TpH,
IOCKOJIbKY 31€Ch IIPUCYTCTBYET pacIipeleieHUe «30H OTBETCTBEHHOCTU»
MEXJ1y CTOPOHAMU CHeNKU), B Skadden Arps Model — 310 1. 3.4(b) u 3.6,
B Beswick-Wine Model — 310 onm. 2.2.

Mo>xHO ObLIO OBl BBIAEIUTD €11Ie OJUH, IMOJYyYaeTCs MSAThII, 0ObeINHSI -
IOIIUIA Bce NpahTUHT-KOHCTPYKIIMM MOMEHT, HO OH YITyILIeH B pa3paboT-
ke C. CuHraToH. B mepBbIX Tpex MonesiX TPUCYTCTBYIOT MPeanucaHus,

' “Long Stop Date” means the date that is 120 days after the date of this Agreement”.
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CBsI3aHHbBIC C MH(GOPMAIIMOHHBIMU 00S13aHHOCTSIMU CTOPOH: TIOCJICTHIE
00s13aHBbl YBEIOMJISITh APYT PYra, yalle BCEro elle U Oyayyu NOKHBIMU
HAIpaBJIsITh PeJieBaHTHbBIC JOKYMEHTBI, B IPUMEHEHUU K Pa3BUTHIO COObI-
TUI1 ¢ BBITIOJTHEHUEM OTJIaraTeJIbHbIX yclioBuit. Beswick-Wine Model na atot
CYET MOJTYMT, HO 51 ObI TPOKOMMEHTUPOBAJI 3TO CCHUIKOI HAa HEKOTOPYIO
CXaTOCTh TEX CJIOBECHBIX ITOCTPOCHU, KOTOPHIMU OHA HATIOJIHEHA.

Otnuunst. TakoBBIX HEMHOTO, M0 KpaifHeil Mepe ropa3no MeHbIIIe, YeM
OIMCAHHBIX BBIIIE CXOACTB. Ec/ roBOpUTH O CKOTBKO-HUOYIH 3HAUNTETBHBIX
PACXOXKIEHMSIX, TO 51, TTOXKATyil, OTMETIJI OBl TOJIBKO Ba. O0a SIBISIIOT cO00i
00pas3lIbl JOTOBOPHBIX YCIIOBUI, KOTOPBIE, CKOpee, BOOOIIE HE YMECTHBI K 3a-
KPETUIEHUIO B paMKax pasfesa 00 oTiaraTeJbHbIX YCIOBUSIX.

Otnuuue No 1. Freshfields Model BbinensieTcss mpucyTcTBrem 1. 3.8,
(pukcupytoliero o0s3aTeaLCTBO 1000 U3 CTOPOH BHECTH TIJIATY 3a Ipe-
KpaiieHue. Peub unet o ToM, 4To HeKasl CymMMa JI0JKHA ObITh BhITLJIaueHa
Ha cllyJaii, ecinu conditions BBITIOJHEHBI, HO WX TIpoAaBell, Uy MOKYyIa-
TeJb YKJIOHSIETCS, @ BO3MOXKHO, U MPSIMBIM TEKCTOM BO3paxkaeT 3aKphl-
TUIO cAENKU. DTO caHKuMs. CaHKIUS, BEIpaKasiCh, KOHEYHO XKe, TPOCTHIM
(0OBIBATETLCKMM) SI3BIKOM: €CJIM OOCYKAAaTh 3TY IOPUANYECKYIO KOHCTPYK-
LIMIO B KOHTEKCTE TOTO IMPAaBOBOTO SBJICHHUSI, KOTOPOE aHTJIMYaHe UMEHYIOT
Kareropueit “penalty jurisdiction”', To IpakKTU4YECKH JIIOOOI Ciydait, Kor-
Jla COIJIallleHre CTOPOH OOHApYKMUBAET B ceOe YCIOBUE O BBITLIATe HEKOM
CYMMBbI, I OCHOBAaHMEM TPeOOBaTh €€ BHICTYMAET OTCTYIIJICHUE «BUHOBHOW»
CTOPOHBI OT M3HAYAJIbHO HAMEYEHHOM TOrOBOPOM IIPOrpaMMBbl IEUCTBUM,
C OIHOI CTOPOHBI, CIIOCOOEH MPUBECTU K BBIBOLY O HEBO3MOXKHOCTU 3TY
CYMMY B KOHEYHOM CYETEe ITPUCYIUTD, HO C APYTOi — U K PEIICHUIO IMPSIMO
MPOTUBOIOIIOKHOMY’.

' CMm.: y6unuun A.A. OB1eyOTPeOGHMBIE OTOBOPKM KOHTPAKTA, MOIYMHEHHOTO aHIINii-
ckomy mpaBy. C. 501.

? «IlepeHacTpoiiKa» aHTIMICKMX MPABMI B YACTH OTPEACICHUS TOTO, YTO eCTh HAKA3A-
Hue (penalty), a 9TO, HATIPOTHB, €CTh TO JACHEKHOE (MJIM [IaXke HelleHeXHOoe!) B3bICKaHKe, KO-
TOpOE Kak penalty He KBaTUGbULIMPYETCs, CIyIMIACh KaK UTOT U3BeCTHOTO jena Cavendish
(Cavendish Square Holding BV v. Talal El Makdessi (Rev 3) [2015] UKSC 67). Peienue Bep-
XOBHOTO cyna BemkoOputaHuu, BBIHECEHHOE 110 3TOMY JIENTY, KaK MPEICTaBIISIeTCs, C OHOIA
CTOPOHBI, IAET OIIYTUMBIi TOBO UTSI TOTO, YTOOBI HE CUNTATH break-up fee pa3HOBUIHOCTBIO
3apaHee OlleHEHHBIX YOBITKOB (liguidated damages), 410, K CIIOBY, HAXOIUT TIOMIEPXKKY U 3a
okeaHoM (cM.: Model Merger Agreement for the Acquisition of a Public Company. American Bar
Association, 2011. P. 291), Ho ¢ npyroif — He MOXET paclieHMBATLCS KaK TOT CIIyJail, Koraa
MOKHO YBEPEHHO YTBEpPXKIaTh, uTo rocie Cavendish NIaHCHI HA TO, YTOOBI CPEIHECTATUCTH -
YyecKast OTOBOpPKa O IIIaTe 3a MpeKpalleHue, BKIoyaemas B caeinky M&A, He ipu3HaBaiach
HaKa3aHUeM U, COOTBETCTBEHHO, CTAHOBWJIACH He TOJIIexKalleit 3amure (unenforceable), pes-
ko moBbIcuiCh. CKopee, 310 He Tak. [lompobnee o nene Cavendish cM.: younuun A.A. O6-
HIeyoTpeOuMbIe OTOBOPKK KOHTPAKTa, IOMYMHEHHOT0 aHTniickomy ripasy. C. 502 u cien.
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Hpyroe meno, 4To oroBopka o break-up fee (break fee, termination fee,
reverse termination fee')’ — MUHCTPYMEHT, IIPUMEHEHME KOTOPOIO HE Orpa-
HUYMBAETCS TOJIBKO JIMIIb CUTYallMeil, KOrIa BCe YCIOBUSI BBIITOJIHEHBI,
a cesKa Tak U He 3akpbliack. KommeHTapuii K ABA Model Stock Purchase
Agreement naet Takylo XxapakTepucTHKy: «Llesb miaThl 3a npekpaiieHue (zer-
mination fee), KOTopasi 3a4acTyr0 MMEHYETCS TIJIaTOM 3a «pa3pbiB» ( “break-
up” fee) u IBNIsIeTCSI OOJIee PaCIPOCTPAHEHHO B IMOTJIOIICHUSIX ITyOTUYHBIX
KOMITIaHUH, 110 0011eMY ITPaBUJy COCTOUT B TOM, YTOObI KOMIIEHCHPOBATh
MOKYIIAaTeII0 MOTEPSIHHYIO BO3MOXKHOCTD, KOIIa OH 0Ka3bIBaeTCsl HECIIO-
cOo0€EH MOrJIoTUTh Taprer»’. HecrmrocoGHOCTh MOTIOTUTH TAPTeT — 3TO U TOT
cJlyyaii, Korja ciejika BooOle He IpeaycMaTpUBaeT OTIaraTeibHbIX YCJI0-
BMi1 COOCTBEHHOTI'O 3aKPBITHSI, HO IIPU 3TOM MEXKIY MOAIMCAaHUEM, TTPUUEM
He I0roBOpa KYIUIM-IIPOAaXKH, a 00sI3bIBAIOILETO (B YACTU SKCKIIIO3MBHOCTHU
IIePEroBOPOB) TEPMILUTA, Y MTOTEHUMAIbHBIM MOAMUCAHUEM YK€ CAMOIO
JIOTOBOPa KOMIAHMUSI, «CTOSIILAs» Ha MPOAAXYy, 0Ka3bIBAaeTCs MPOJAaHHOM
TpeTbeMy Juily. Bripoyem, U310XKEHHOE HE SIBJSETCSI CKOJIbKO-HUOYIb
CEPbE3HBIM ONMOHUPOBAHUEM TOMY, UTOOBI TEKCT, ITOCBSIILIEHHBIN IL1aTe
3a MpekpalieHue, CTaHOBUJICS YacThlo pasfiesa 00 OTjaraTebHbIX yCIOBU-
SIX, XOT$I Ta K€ CEBEPOAMEPUKAHCKAsl MOJIeJIb, CKOPEE, TTPOSIBIISIET HACTPOI
K TOMY, YTOOBI KOHTPAKTHBIN MYHKT O break-up fee CTaHOBUJICS YaCThIO
pasiena 10roBopa, o0beIMHSIONIETO MpaBuia pekpaiieHus. Oropopka
HeE SIBJISIETCSI YacThio MPOodOopMbl AMEPUKAaHCKOM acCOLIMalliK aBOKATOB,
HO pa3pabOTYMKHU, YTO HAa3bIBAETCS, Ha MOJISIX BCE 3K CBOIO PEIAKIIMIO TEK-
CTa MmpeiaraioT. Sl pelui, 4To BOCIIPOU3BECTH €ro, 1a0bl AaTh YMTATEIIO

' TepMuH “reverse termination fee” siBIISIETCSI YITOTPEOUMBIM, CKOPEE, TOJIBKO K CITydasiM,
KOT/Ia TTaTeX MPOU3BOIUTCS MTOKYTATeNIeM, OTKA3BIBAIOIIMMCS OT 3aKPBITUS CAETKH, B ITOJTb-
3y MpoJaBiia, TOraa KaK MepBble TPU TEPMUHA YIIOTPEOUMBI, YTO HA3bIBaeTCs, B 00€ CTOPO-
HBI: U KOTJIa MPOAABeLl IUIaTUT MOKYMaTes 0, U KOorjaa MoKynarejib — npoaasuy. B pemeHuun
Kanuepckoro cyna mrata denasap o neny Akorn, Inc. v. Fresenius Kabi AG, 4yTb T1031HEe
MBI JOBOJIbHO MOJAPOOHO pa3dbepeM ero, TaMOLIHUI BUlle-KaHIuiep Jlectep Tak oxapakrepu-
30BaJI 00CYX/1aeMoe TIPaBOBOE SIBJIEHUE, 5T TTO3BOJIIO cebe 1UTATy B OpUTHHAJIE, YBEPEH, Y-
TaTeJ b MMPEKPACHO BCe TIONMET: “A reverse termination fee is an amount the buyer agrees to pay
the seller if the buyer cannot or does not complete an acquisition. In its purest form, the seller’s sole
remedy against the buyer is the payment of the reverse termination fee. That structure effectively cre-
ates an option for the buyer and establishes a floor for the loss in value that a buyer needs to con-
template: If the potential loss in value exceeds the amount of the termination fee, the buyer can pay
the fee and walk away”.

2 Cm.: lybunuun A.A. OBLIeynoTpeGIMble OTOBOPKU KOHTPAKTA, TTOAYMHEHHOTO AHT/THiIi-
ckomy npasy. C. 94 u cren.

* Model Stock Purchase Agreement with Commentary. 2" Ed. Vol. I. American Bar Asso-
ciation, 2010. P. 281.
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aJbTepHATUBY TOMY BapuaHTy, UTo cienyeT us Freshfields Model, 6ynet

JIeJIOM HEJIUIIHUM':

In the event that this Agreement is terminat-
ed by Buyer pursuant to [Section 10.1(d)
or (f)], Sellers shall pay, or cause to be
paid, to Buyer by wire transfer within ___
Business Days following such termination
a fee in the sum of $ . Upon
payment of the foregoing fee, Sellers shall
have no further liability to Buyer or its Af-
filiates with respect to this Agreement, the
Contemplated Transactions, or otherwise,
except for liability arising out of fraud or
an intentional Breach of this Agreement.

B mom cayuae, koeda nacmosiuee Coena-
wenue okazvigaemcs npexpauernvim To-
Kynamenem coenacto [Cexyuu 10.1(d) uau
()], IIpodasubt doaxnchvr 3ansamums uiu
pacnopsdumocs o gsinaame Ilokynamenio
OaHKOBCKUM Nepeso0OM 6 meveHue
Pabouux dueit nocae makoeo npexpauienus
cymmbi 6 pasmepe $ . [Tocae
gvinaamol yKazauHoii cymmol IIpodasupt
He Hecym HUKAKOU UHOI OmeemcmeeH-
nocmu neped Ilokynamenem uau eco Agh-
GuaruposanHbIMU AUYAMU 8 OMHOUIEHUU

Hacmosweeo Coenautenus, [Ipeononaea-
eMbIX MPAH3aKYUll UAu KaK-mo uHave,
30 UCKIOHEHUeM 0MBEnCIMBEHHOCMU, 603~
HuKarowell u3 00MaHa Uiu HamMepeHHO20
Hapywenus nacmosueeo Coenauienus.

OtmMmeuy, yto ccbutku Ha cekimu 10.1(d) u 10.1(f), B3aTbIe B KBaapaTHBIC
CKOOKM, OTChUIAIOT HAC K TIEPEUHIO TOTO, YTO O0BEAMHSETCS aHIJIOSA3bIYHBIM
TePMUHOM “termination events”, T.e. K OCHOBAHUSIM TIpeKpallleHUsT KOH-
TpakTa. M 1Ba Ha3BaHHBIX ITYHKTa, a BCEro UX B CIIMUCKE CEMb, KacaloTcs,
BO-IIEPBbIX, CUTyallMM, KOTJa IMOKYMaTeJlb IPOSIBIsSIET OJHOCTOPOHHIO
MHULIMATUBY K PACTOPKEHUIO MO IPUUYMHE TOTO, YTO conditions precedent,
00ycJIaBIMBaIOLINE €TI0 00SI3aHHOCTh 3aKPBITh CIEJIKY, 0Ka3bIBAIOTCS TEM,
YTO HEBO3MOXHO BBIIIOJIHUTh, & BO-BTOPBIX, ITOJIOXEHUs BEllei, KOraa OH
ke (MOoKymaTeJib) OMSITh K€ OJHOCTOPOHHE YBEIOMJISIET O PACTOPKEHUU
10 IPUYMHE TOTO, YTO B KOHEUHYIO naTy (end date, long-stop date) 3aKpbiThe
C/IEJIKM HE CJIYYMJIOCh, U OH B 3TOM HE BUHOBAT. PUCKHY MOJIY4YUTh YIIPEK
B TOM, YTO KOHCTaTUPOBATh HIKECIIENYIOIIee OyAeT NeJIOM U3IUILIHUM, HO I
BCE XK€ YIIOMSIHY, UTO IjIaTa 3a MpeKpalleHre MOXET ObITh Ha3HaYeHa U Ha
cilyyaii, KOra 3Ty IJIaTy BHOCUT He IIpoJaBell, a OKYIIaTelb .

' Model Stock Purchase Agreement with Commentary. 2" Ed. Vol. 1. American Bar Asso-
ciation, 2010. P. 281.

? Lugpsl CTATUCTUKH, KOTOPbIe prMeHuTebHO K CLIIA npuBoaut KoMuTer o cimsiHu-
SIM U MOTJIOIIEHUSIM AMEPUKAHCKOM acCOLMAallMK aJIBOKATOB, TAKOBBI, YTO B TeX 22% ciiydaes,
KOT/Ia aHAJTM3UPOBABIIMECS CACIKU MPELYyCMaTPUBAIIH fermination fee, B IOAABISIIOIIEM GOJb-
mHeTBe ciydaeB (70%) BHeceHUe T1aThl ObUI0 00SI3aHHOCTBIO TOJIBKO JIMIIB TOKYaTess (1a,
He MpoJaBlia, a MMEHHO MoKyraTess!), Toraa Kak BapUaHT OTBETA «TOJIBKO MPOJaBell» — 3TO
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Otnuune No 2, 1 ero mpUCyTCTBUIO MBI 00s13aHbI Skadden Arps Model.
B TekcTe mocnenHeit uMeeTcsl BOCIIPOU3BENCHHBIN BhIIIE I1. 3.9, OH TOBO-
PUT O TOM, YTO YYaCTHUKU TPAH3aKIIMU COINIACHBI UCXOAUTD U3 HeaneK-
BAaTHOCTHU TOM 3allUThI, KOTOPYIO TaeT MPUCYXKACHUE IeHET, U, HAIIPOTUB,
MPU3HAIOT YMECTHOCTh TeX MCKOB, KOTOPHIE CJAEAYIOT 13 IpaBa CrpaBe/i-
JuBOCTU. Peub, KOHEYHO Xe, 0 MPUCYKICHUU UCIIOJIHEHMSI B HAType
(specific performance) v cyne6HoM 3ampete (injunction). B Kakux cutyamusx
TaKOBbIe MOTYT OBIThH OoJiee MpuBIeKaTeabHbI? HanmpuMep, Koraa Bce
oTJIaraTte/ibHble YCIOBUS 3aKPbITUS CNEAKU BBITTOJHEHBI, HO MPOAaBel]
VKJIOHSIETCS OT MepeJauu TUTYIa Ha akuuu (nosm). Vi xorma B iepuof,
BPEMEHHU, OTBEIEHHOIO /Il BBIIIOJIHEHUSI conditions precedent, ONITh Xe
MpojaaBell J0r0BapuBaeTCsI O MPOAaXe KOMIIAHUM TPETheMY JIMILY, a 10-
KyIaTesib XO0TeJ Obl IOMEIIATh B UCIIOJIHEHUU TaKOM CHEJIKU, TpeOys
OT cyJa 3arpera.

S orpaHuuy cBoii KOMMeHTapuii K 1. 3.9 us Skadden Arps Model nBymst
coobpaxenusiMu. [lepBoe He MPUHIMIIMAIBHO, U 1 BHOBb, KaK U B CJIy4ae
¢ omimureM Ne 1, ykaszaj Obl HE HEKOTOPYIO HEYMECTHOCTD MOSIBJICHUS
00CYXIaeMOro JOrOBOPHOIO MpPEAKCaHusl UMEHHO B pa3zesie 00 oTjia-
raTeJbHbIX ycioBusx. Jla, cBsa3b conditions n specific performance Heco-
MHEHHO MPOCJIEXKMBAETCS, KaK s y3Ke CKa3aJl, BHITOJIHEHUE TePBbIX MOXKET
OBIThH MPETOCHOBOM [JIs1 TOTO, YTOOBI TPEOOBATH MPUCYKACHUS TIepeaaun
aKuUMii (JoJieit), He orpaHUYMBasICh UCKOM 00 yobITKax. Ho cutyaumii,
Korna equitable remedies MOTYT OBITH BOCTpeOOBaHbI, HAMHOI'O OOJIBIIIE,
B KOHIIE KOHIIOB, Bbl MOXETE JIaXKe 3aKPbITh CIACJIKY, HO IIPY 3TOM 3aIlpo-
CHUTb ITOMOILIIb OT equity, CKaXeM, KOTJIa IpoaaBeL] HapylLaeT 00s13aTeJIbCTBO
HE KOHKYPUPOBATh C MPOJAHHON UM KOMIIaHuei. JIOTMYHO, YTO MyHKT,
MOAO0OHBIN TOMY, YTO YKa3aHo B II. 3.9, HalineT cebst B 6oJiee MPUBBIYHOM
MecCTe, [JIe-TO B 3aBepllIaolleil YaCTU I0roBopa, TaM, Iae 00CcyxkaaeTcs
«IIpouee» (Miscellaneous).

Bropoe coobpakeHue BUIuTCs 6osiee BaXKHBIM. Jleo B TOM, 4TO 3Ha-
YUMOCTb ITOJOOHOTO POJIa YTBEPXKIACHUM — TeX, YTO FOBOPST, YTO CTOPOHbI
COIJIaCHBI IPUMEHSTD equitable remedies, — HECKOIbKO TIpeyBeIMYCHA.
W npucyxneHue UCIIOJIHEHUSI B HATYpe, U 3alpeT YYaCTHUKAM CIEJIKU,
aIpecOBaHHBIN CyneOHBIM MPUKA30M, — 3TO T€ MEePhl BO3NEHCTBUS, KO-
TOpBIE TPUMEHSIIOTCSI HAa TUCKPEIIMOHHON OCHOBE, 10 YCMOTPEHUIO CyIa.
B aBTOpUTETHBIX AaHIJIMIUCKUX UCTOYHUKAX IIPSIMO OrOBAapMBAaETCsI, YTO

Beero 7%. K cioBy, pasmep break-up fee — 510 1tndpbl B paitoHe 4—6% ot cyMMmbl cieniku (Pri-
vate Target Mergers & Acquisitions Deal Points Study (Including Transactions from 2020 and Q1
2021) // ABA. Business Law Section. Published 30" December 2021. P. 22—23).
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4. OT‘OBOpKVI, CBS3AaHHBIC C OTJIAaraTCJIbHBIMU YCIIOBUSAMM 3aKPbITHUA CACITKHU

YCJIOBUSI KOHTPAKTa HE MOTYT 3Ty AMCKPELIMIO yCTpaHUTh'. CJI0BOyNOTpe-
GJIeHME «TPOLI LIeHa» OYyIeT, KOHEUHO Xe, Ype3MEPHBIM, €CJIM MMEHHO TaK
olLieHUBaTh 3¢ deKT obcyxmaemoro myHkTa Skadden Arps Model, HO Bce
K€ KaK-TO BCEPbe3 PACCUUTHIBATH HA TO, YTO COIVIACHE CTOPOH OTKAa3aThCs
OT MPOTECTOB MPUMEHEHUIO CPEICTB 3alUTHI 110 IIpaBy CIIPaBEIMBOCTU
OyIeT UMEeTh pellarollee 3Ha4YeHre, He CTOUT.

MBI nIepexoauM K 3aKJIIOYMTEIbHOM YacTu 0J10Ka, IOCBSILIEHHOTO pe-
JAKIIUSIM JIOTOBOPHBIX YCJIOBUIA, B (DOKYCE BHUMAHUSI KOTOPBIX HAXOIUTCS
KOHCTPYKLUMSI condition precedent. Kax 51 u obeian, 3To OyayT MpuMepbl
(bopMyIMPOBOK KOHKPETHBIX COOBITUI, TUITMYHO CIIyKAIIUX OTJaraTelib-
HBIMU YCJIOBUSIMU 3aKpbITUs caesiki’. KoHeuHo, 3TO clieayeT npu3HaTh,
B YMCJIe TAKMX COOBITUIA MOXET 0Ka3aThCsl BCE UTO YIOMHO, Kaxaasi Cles-
Ka, KaK U3BeCTHO, MHAMBMIYaJbHA. ABTOPHI Kling- Nugent, BbICKa3bIBasIiCh
Ha 3TOT CUET, IMO3BOJISIOT ceOe BuIpaxkeHue “unlimited universe™, 1.e. Xapak-
TEPU3YIOT CUTYaLIMIO KaK HEOrpaHUYEHHOE MHOXXECTBO BapuaHTOB. BmecTte
C TEM, M 3TO TaKKe OecCIoOpHO, MPaKTUKa MO 00e CTOPOHBI ATJIAHTUKU
BbIpabOTaJIO 3aMETHOE YMCJIO, CKaXeM TaK, HauboJjiee MOMyIsIpHBIX, BOC-
TPeOOBaHHBIX YCIIOBUIA®.

Moii niiaH TakoB, 51 Oyay nociaegoBaresieH. Yurarenio mpeaiaraloTcs
bopmynpoBKHU 00IIEYITOTPEOMMBIX conditions precedent. 3aech 1 ceituac,

' Treitel. The Law of Contract. 15" Edn / By E. Peel. London, Sweet & Maxwell, 2020.
P. 1254; Chitty on Contracts. 32" Edn / General Editor H.G. Beale. Vol. I. General Principles.
London: Sweet & Maxwell, 2016, para. 27-034. 3aHuMasiChb HAITMCAHKEM IEPBOTO ¥ BTOPO-
ro (TEeKyIIero) TOMOB 3TOW KHUTH, 5T UCTIOIb30BaJl UMEHHO 32-¢ u3nanue tpakrata “Chit-
ty on Contracts”, HO BIOCJIEICTBUU Y MEHSI MOSIBUIACH BO3MOXHOCTb, UYTO HAa3bIBAETCSI, CBE-
PUTD Yachl, OOPATUBIIUCH K O0JIee aKTyalTbHOMY, 35-My U3IaHUIO 3TO PabOThI, OHO YBUIEIIO
cBet B 2023 1. M eciiu He yKazaHO 0c000, YMTATE/Ib BIIPABE PACCUMUTHIBATD HA TO, YTO LIUTAThI
¥ CChUTKM Ha u3maHue 2016 r. ocTanuch akTyalbHBIMU U B 2023 T.

’ Hacrosiasi pabota HUKOMM 00pa3oM He IPETEHIYeT Ha CKOJIbKO-HUOY/b HaYUHBbIii
YPOBEHb OCMBICJICHUSI MaTepuaa, o3ToMy sl cTapaloch n30eraTb TAKMX TUITAYHBIX [UTs1 Ha-
YUHBIX U3MaHUI PUEMOB, KakK, K pUMepy, Kiaccu(pUKalluy B TPUMEHEHUU K aHATN3UDY-
eMOoMy IpaBOBOMY siBJieHMI0. Ho cKaxy, 4To JiuTepaTypa 3TOT IIPUEM UCIOJIb3YeT, MPUIeM
Hebe3ocHOBaTenbHO. B uactHOCTH, Kling- Nugent pasnensiet conditions Ha “active” conditions
U Ha “status” conditions. TUMUYIHBIM TIPOSIBJICHUEM TIEPBBIX SIBJISIETCSI YCJIOBUE O HEOOXOIM -
MOCTH TOJIy4€HUsI OL0OPEHUST MIPEACTOSIIIE CACNIKM B COOTBETCTBYIOLIEM aHTUMOHOIIOJb-
HOM OpraHe: 4ToObI TaKOe 0OJ0OPEHME TOTYyINTh, HY>XKHBI EHCTBUSI, aKTUBHOCTD. [Ipumep
BTOPBIX — TO, YTO B HMKECJIEAYIOIEel TaOIMIIe UAET IO MePBbIM HOMEPOM, 3TO bringdown
condition: IpofiaBel] JOKeH «ITOBTOPUTh» IaHHbIE UM Ha JaTy 3aKJIIOUeHUsI 10rOBOpa 3aBe-
PEeHUSI, HO TI0 COCTOSTHUIO y3Ke Ha aTy 3akpbITust cnenku (Kling- Nugent. P. 14-3, footnote 4).

3 Kling-Nugent. P. 14-6, footnote 13.

* Model Stock Purchase Agreement with Commentary. 2™ Ed. Vol. I. American Bar Associa-
tion, 2010. P. 57; Kling- Nugent. P. 14-7.
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